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LOS ANGELES, CALIFORNIA, WEDNESDAY, FEBRUARY 2, 1972 9:49 AM|

- eow W o

THE COURT: Gentlemen, we are going to proceed without
you some morning.

MR, KAY: We were looking for a grease pencil,

MR, DENNY: It tock two lswyers to get it, your Honor,
but we got it. &

MR. KAY: " Dr. Kaufmann, I wonder if you could -«

THE COURT: Excuse me. Just for the record --

MR, KAY: ORh, excuse me.
r:‘SV'THE COURT: For the record, all the jurors are present.
he defendent is present with his counsel, Mr. Denny. And
M + Ray for tgg_Pg?plq.
DR I SR coLbe

.
roa [y " # .

TR T . St ‘*‘,; 1
1 ' v v

- s
. !
]

PR S

.. 1 ,}‘.,WIELIAE JOHN KAUFMANN, II1
-cii@;diiifhfﬁiﬁnéas by and on behalf of the People, having
‘baqn prev%oqqlz duly sworn, resumed the stand end testified
}hrthef a;'fblla;l:

DIRECT EXAMINATION (Continuaed)

BY MR. KAY: ) '

Q Dr. Kaufmann, I wonder 1f you could step down
from the witness stand to the court blackboard there, and
on that plece of paper ~-- which, after you get finished
drawing it, I'll agk to have it marked as the People's next
in order -~ I wonder if you could describe the different
phases of the moon, making a diagram, so that you can explain
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it to the jurors.

A Okay. What I am about to talk about is found
in any standard astronomy text -~

MR, DENNY: Sir, I wonder if we could have you use
the hand microphone thatt's in front of the witness stand?

THE WITNESS: Okay. How doea this sound? Now, I
don't have enough hands.

(Laughter.)

THE WITNESS: What I am about to talk about is found in
any standard astronomy text, aud is just simply: Why do
we have the various phases of the moon.

As you know from your personal experience, the
moon looks different from night to night.
i '_ This thing is squeaking.
‘ SHR. KAY: 1f you stsnd directly underneath the -~
THE WITNESS: 1'll have problems.
MR, KAY: == speaker, it will squesk.
T "Tﬁh‘ﬁiTNESSA“.Sﬁppose this is the earth., WVe'll draw

1t{sgagn, fq§-any old good reason.
e ,

v

.And as you know, the earth goes around the sung
jbuxhyh$1¢}thé*q;ruhsis going around the sun, the moon is
going arouné.tﬁn earth.

Let's indicate by these red arrows the direction
of sunlight. 1In other words, the sun is off to the left of
this diagram, and the light is streaming in this fashion.

As a result, the vight-hand side of the earth is
in darkness. And 1'11 indicate that by shading it black.
And in red again, I will ~- I shall draw, crudely, the
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b

moon's orbit about the esrth., It's approximately circulaxr.

And suppose we were to draw the moon at various
pogitions -~ let*s take this position, this position, this
position and this position,

Now, again, sioce the light from the sun is
coming from the left towards the xight, the right-hand side
of the moon is in darkness.

Now, think about standing on the earth, and
observing the moon in these various configurations, For
an example, if you look at the moon when it's out here, you
will be seeing the entirely lighted side of the moon -~

THE COURT: Excuse me, There are some jurors who
can't see.

THE WIINESS: Oh, excuse me.

THE COURT: There's a pointer behind the ~~

THE WITNESS: That's a very good idea. I still don't

.hivi;cnough hands.

- (Laughter,)
THE WITNESS: Suﬁpose you are on the eaxth, looking

’Fat thp moon 1n‘this lbcntion, Clearly, you are going to

ase the 1ighted side of the moon, and none of the dark side
of thq moon. 312

“As a reault, you will see a completely illuni~

: nated circlﬁ, and that's called new ~- & full moon.

On the other hand, imagine that you are looking
at the moon when it is in this locstion of its orbit. You
are going to see one half lighted; and the other half in
darknass, so you will see something like this (indicating).

CieloDrive.cOmMARCHIVES
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In this location, you are going to be able to see
only the dark side of the moon, but uc}t.the lighted side of
the moon, s0 you would see something in total darkness.

And in this location, you would see, again, one~ | .
half of the moon lighted and one-half in darkness.

And as the moon goes around in this direction,
this (indicating) is called the first quarter,

“THE COURT: Again, we can't see back here. Would yoir~=
no, go ahead. Pinish writing.
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quarker.

THE WITNESS: This {indicating) is called last

;
And this is called new moon.
And this is why we have the phases of the moon.

It takes apprdximately 28 days for the moon to go all the way

-;‘arounﬂ tho a&rﬁh}*and.an a result, there im approximately 28
‘daya from new‘moon-ta the next new moon, or 28 days from full

¢pon tox khq.pﬁxt full moon.

In other words, there's about one week betwesn
iichwdévgﬁé Vhri;ﬁﬁ phases 9f the moon,

At pointe in between these phases, what you can do
is sort of use your imagination -- or, again, go to this
diagram -~- and realize that when you have the situation in
here (indicating), you are doing to be seeing a crescent moon.
A craescent moon ==~ also, you woild be meeing a crescent moon
in here, and what we call a gibboui moon out here, whaxe
instead of being perfectly)rdundi it has only a little bit in
shadow. This ie called & gibbous moon, g-i-heb-o-u-8.

Angd these are the vaxious phases of the moon,
MR. RKAY® Your Honor, I wonder if, at this point, we
could have this diagram that Dr, Kaufyann has drawn marked
as the People's next in oxder?

THE COURT: Wwhat is ik, 1027
MR, DENNY:
THE COURT:
MR, KAY:

103, I believe, your Honor,
Yes, it is 103,
103. I'1ll mark it in the lower right-hang
corner heres
MR. DENNY:

THE COURT:

ror identification, I take it, only?

Yeas. It's 103 for identification.

CieIoDrive.oommCHWEsJ
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aa-2 1 MR. XAY: Thank you.
. 2 Q Now, Dr. Kanfmann, I wonder if you could describe to
3 |the Jury the relative intensity of illumination on the earth of |

. 4 the four phases of the moon, the new moon, the full moon, the 1°

& _g:ﬁn;t’ guarter and the last guirter,

’ .‘ 5] v A By far, the full mcon ig the brightest of any of
T | these phauas. Jhnd i.f we indicate the brightness of the full
moon by, gqy, IOOApar cent then in the first and last quarter,

? |you're down to about 20 per cent of illumination; and you
i O ] g B

| yijrually hl\!e no illumination when you are arcutid new moon.

u Obvmualy, at the time of new moon, the moon will be|

3 P th- saue direction as the sun, and you really can't sea it

B lat all, because the sun is s¢ blinding. So you don't see the

14

® s

16

moon at all, and you get zers illumination from it around the

- £

tine of new moon.
And you get greater brilliance at the time of the

1 fol | £ull moon.
18 .

19
20
21
22

23

25
26.

27
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T

{ I wonder if you could now resume the witness stand.

A Yes.

Q Dr. Kaufmann, did you determine whether or not
there was a full moon between August 26th, 1969, and August
30, 1969, which would have illuminated the Chatsworth area?

A Yes, I did.

Q And on what day did you determine there was a
full moon?

A There was a full --

MR, DENNY: Just a minute, I'11l object to the form of
tie question as no foundation, calling for hearsay.

The question was, did it iiluminate Chatsworth,
I think he can testify as to from Chataworth, et cetera,
whether there was at that time, a phase of the moon, but
not what the illuminaticn was in Chatsworth.

THE COURT: Sustained.

Q BY MR. RAY: Well, did you determine whether or not
there was a full moon which -~ a full moon which would have
illuminated the Chatsworth area, barring such things as
maybe cloud covering? |

A Yes, I did. ,
., @ ALL right. And on what day did you determine

"

"t_:hjefn"wu & full moon?

A The full moon occurred on August 27, 1969..
All right, -And, Doctor, what is a moonrise?

A - On that date -- in generall

v
[
+

—

Q‘ .
R . -};n,} in general.
A o It ;“ »= there are a number of varieties of

L' A . -
N AR T
: I
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. ]
L

dn’ﬂni,ng" ;nﬁﬁn'zrirdt. It depends on which astronomer you're
talking to.

S - a
+ s ¥

I defim moonrise as that tise when the entire
disk of the mcon just rises above the geometrical horizon.

By that we mean, as you know, we have trees and
hills and buildings and people wandering around the earth.
And 1f you assume, Lowever, you have a perfectly flat
horizon, the type of horizon cut at sea, that's what we
mean by the astronomical horiszon.

And aoonrise isdefined as the time when the moon
has just complately riszen sbove this geometricsl astronomical
horizon. ‘

Q VWhat do you mean b:y moonset?

A On moonset, we mean, on the other hand, when the
moon has just completely disappesred below the horison.

] Now, does the moon appear to be larger as it is
rising?

A Yes, it does. 1t appears -«

Q And what causes that?

A This is a very curious thing., Perhaps if you
were to go out and look at the moon zising, this is aspeciaslly
true of the full moott or the moon setting in the west, it
looks much larger than it normally does. And this is entirely
an optical illusion, a very curious optical illusion. | '

I£ you had a camera and you went out and you
took a plcture of the moon rising, it usually looks big
and orange, particularly the harvest moon, for example,

Aﬁd Elnn, 1£f you took a picture several hours later, whea it

o A CieloDrive.comARCHIVES
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(

’ was up in the cky and comparad the two photographs, you find |

.tha aize of the mponr:nd the images on the photographs are

perfectly idqntical. It is entirely an optical illusion.

. ‘J
1 [l

is to maka a tiny'holc (1ndic¢ting) and look between the

Othcr ways of removing this optical illusion

chink“betwenn your fitigers and you notice the moon, in fact, |
looks small.,

Another way is simply to turn around with your
back from the moon and then down with your head betwaen your
legs and you look up at the moon upside down, you will also
see the illusion disappears. It is a very curious illugion
which, in my opinion, there's no real accurate explanation
for. I've never come across an axplanation which satisfied
me. It just must be that the fact that the familiar objects,
the buildings and the trees and the mountains -- you know
how far away they are -- the moon looks much, much larger
when it is near the horizon,

Very curious illusion, indeed.

THE CQURT: Doctor, we're all interested. It is very
interesting to hear you talk about this.

THE WITNESS: But it is not relevant.

THE COURT: Just listen to the question and don't get
carried away. "

THE WITNESS: Oh, sorry.

Q BY MR, KAY: Doctor, on the night of the full
moon, does the moon appear to have the same amount of
brightness from the moment it rvises until the moment it sets?

A No.

CieloDrive.cOmMARCHIVES
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1 LR Could you explain that?
. | 2 | o A Yes. I could best explain it with another
P s | | ..d:la,gr,m.
. \}? o U Hmmltr, in words, briefly =-
s e W&Ii lf you want to do it by ancther disgram,
2 6 L! 11 -= w‘hy don't you step down here and we'll remove this
7 diagrm. '
e | 7 v 1 THE BAILIFF: You can just flip it.
9 (Whereupon, unrelated matters wera called and
10 heard before the Court.)
la fls. u
o
13
b 14

-

16
17
18
19
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7
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. . )‘l .
|.xight“hana cornex.

A S '-To racagitqlate the guestion, does the moon

.and the anmyer iw:no, The answer is no,

. pointer? I don't think Mrg. Sandberg can ses.

. the horizon, you'rve looking through a very great deal of

THE COURT: Sorry, go zhead,
Q BY MR. KAY: All right, Dr. Kaufmann, =~
Your Honox, Dr. Kaufméon has made a diagrapm which I |
would like to have marked as People's next in order for
identification.
THE COURT; All right; 104,
MR, KA¥Y: All right. I haw =0 marked it in the lower

THE WITNESS: To igcar - TQUA~ w-
» Q BY HRr.KEY; Recapltulate the guestion -~

appear -to hav; the same illuxmination, the same amount of light

Al

falling on thb darth from the time of moonrise to moonset,

and the reason for this im, if thiz grean circle
represonts the surface of the Earth, and by this red circle
WE (e~

2 BY MR. KAY: DodLor, excuse me, would you use the

A Oh, certainly. ‘
By this red circle, it represente the thickness

of thé earth's atmosphere. Then, you see whan’the moon is heaxr

atmosphera, While it is highex in the sky you'xre looking
through much, much less atmoapharq;.. .

I could go on &g to why this causes the moonrise
to be red and the sunrise to be red --

THE QOURT: No.

CieloDrive.coOmARCHIVES
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{ Ehii angle (indicating), to when it sets to this angle

| moonrise ococur in the Chatworth arsa on Auguat 27th, 1969?7

on  hearsay at what time the moon rose, if ik rose at all in the

THE WITHRSS: ~- bhut I won'k,
{Laughter.)

Q BY MR. KAY: Okay. Doctor, could you take the
stand again?

A Yes.,

Q Dogtox, have you found that there's any dlfference
in {llumination of the moon once it has riaen.in the gky to
30 degrees or more above the horizon?

A Np. Fox all practical purposes, if you wanted to
pi&k:gn angle above which you would say from when it riges to

(inaicating), the amownt of illumination is essentially
conatant. That angly would be, in my opinion, about 30 degrees]
R Q - Now, bther then with sensitive electronic
eéﬁipment;‘aouxd_you tell the difference in illumination when
the’ moon is 30 degrees above ﬁhi horizon to 40 degrees, 30 or
40 degrdes? | . |

A No, to the human eye, in my opinion, you would have|
the same total amount of illumination.

Q Now, directing your attention to August 27, 1969.

At what time did the moon -- what time &id the

MR, DENNY: Again, I'll object to the form of the

gquestion, He cannot sbtate unless there is more of a foundation

Chatsworth area on that date, He can say what time the moon

axope in the sky, astronomically, but not moonrisa.

THE COURTs If it rose anywhere on that date, it must havk
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arisen in the Chatsworth area, that's what he means, what
he's referring to, not whether it can be ssen.
You may answar.,

THE WITHESS: Yes, our calculations tell us that moon-
rise occurred on August -~ on the aveéning of Auguehk 27,
at 7351 P. M., Pacific daylight time.

In the Chatsworth area at the longitude and
latitude for Chataworth.

Q In other words, the calculations you've made
that you are going to testify in court today to are spacificallf
for the Chatsworth area: is that correct?

A That is correct.

: Q Now, what time on August 27, 1969, did the moon

A Approxzmately 10:30. After 10:30, the moon was

above BQ dhgrges‘i e

a !

Q wa, in tha early morning hours of Bugust 28,
1969; at what time dia bhe moon fall to 30 degrees above the

hoplzon?

. - -~ -
1 v N
N}

7 A " oKay, now, that's the same night, and that, of

course, is the morming of August 28, 2And at approximately &
guarter after 4:00, 4t16, the moon fell to 30 deyrees,

Q 80, in other words, between 10:30 P. M. on August
27, 1969, and 4:16 A. M. on BAugust 28, 1969, the moon was
between 30 dagrées above the horizon?

A Yes.
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ER R
5 +

oy 2
4"_".

!
N

brillisnce?

] Now, between EQ:30 p.m. on Avgust 27th, 1969,
when the moon had risen to 30 degrees above the horigzon,
and 4:16 a.m. on August 28th, 1969, when the moon had fallen
éo’Bb degrees above the horizon, did the moon cast approxi=- |
matély the sawe brilliiance?

A Appraximately.
HR “ﬁENﬂY‘ Jupt a moment, I'll object to that as

1

calling faz opinion, hearsay; no foundation.

‘ *TﬁE'CbﬁRf Sustained, You may rephrase the question.
| Q . _B?“@$. KAY: Well, I'm talking about the moon
iteelf,

| Did the moon itself cast approximately the same

brilliance between that time?

MR, DENNY: Well, again -~

THE COURT: Well, the moon always caats the same
brilliance, doesn't it, if you're out ,socmewhere in space,
where you could see it shiniog all the time; f{sn't that
right?

THE WIINESS: Yes. The lumina --

Q BY MR. KAY: AIll right. Well, in Chatsworth,
assuming that there was no cloud covering of any type,
between 10:30 p.m. on August the 27th and 4:16 s.m. on

August the 28th, 1969, did the moon cast the same

MR. DENNY: Just a moment, Doctor.
I'11 object to that as an improper hypothetical
question.
THE COURT: Sustained.
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{ " of the night, I do find that I personally cannot detect

, - with my own eyna any difference in iilumination during that
o0

": the period of: August 26th, 1969, and August 30th, 19697

Q BY MR, KAY: Well, in other words, Doctor, when
the moon is above 30 degrees, 30 degrees above the horizon,
vwhen it rises, until when it falls 30 degrees -- to 30
degrees above the horizon, in your opinion, does it cast
the same brilliance?

Ok Yes. From my own personal experience, for

»

cariying out verious operations out of doors, in the middle

L
I

pariod. 3331‘
.:; ‘ Q . . Now, to the non-expert OBSlrvcr,‘would,thntc
hnve appearad to be a full moon at any other time between

MR. DENNY: 1I*11l object to that as calling for a
non-expert opinion.

MR, KAY: Well, he --

THE COURT: All right. Sustained. You may rephrase
your quastion.

Q BY MR. KAY: Doctor, even with your =-- well,
éven -~ can you yourself detect any difference -- well,
okay, Let me ask thias:

Even to yourself, would there have appeared to
bs a full moon at any other time between the period of
August 26th, 1969, and August 30th, 19692

A - Vell -~

MR, DENNY: Object to that as irrelevant; not calling
for expert opinion.

THE COURT: Sustained,
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Q BY MB. XAY: Doctor, on August 26th, 1969, and
on August 28, 1969, would there have appeared to have been
@ full moon in the Chatsworth ares, excluding any cloud
covering?

MR. DENNY: 1I'll object to that as calling for a
non-expert opinion. '

THE COURT: Overruled,

THE WITNESS: Yes.

In ay expert opinion, I personally cammot
detect a difference. If I don't consult taebles and deta
between -~ or make very careful observations myself, --

MR, DENNY: I*ll --

THE WITRESS: =- I canunot ~-

MR. DENNY: Just s moment. I'm sorry, Doctor.

I will move that the snswer be stricken as
non~responsive. '

THE COURT: 1I'll strike it,

Q BY MR. KAY: Well, on August 26th, 1969, and
August 28th, 1969, the day before and the day after the
full moon, how would the moon have appeared in the sky to
an observer here on earth? :

MR. DENNY: 1Itll object to that. He gays "to au.
observer." If he's talking sbout his own personal experience,
versus expert opinion --

Q BY MR. KAY: Well, in your expert opinion?

A In my expext apinion, it would have appearad

R And can you explain that, Doctor?

C e CieloDrive.comARCHIVES
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1 A Yes. The differences in the shadowing of the
.i 2 moon is .’'so slight, the day before and the day after,
3 it's very difficult to distinguish just from looking up in
. 4 the sky as to whether or not you're right op the day offull
'2; fls. 5 moon or the day before or the day after. |
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2a~1 1 Q ALl right. Noy, directing your attention to
. 2 | August 26th, 1968, the day before the actual full moon, at what
38 | time was the moonrise in the Chatsworth area?
. 4 A The moon rose at 7:20 P, M,, Pacific daylight
5 | time,
* 6 v} All rxight. B2and at what time did the moon rise

7 to 30 degrees above the horizon?

8 A At approximately 10:00 &' élock.

9 Q And at what time in the early morning of August
0 | 27th, 1969 <~ the same night =- did the moon fall to 30 dagrees

m | above the horizon?

1z A At approximately a guarter €o 4:00, or 3:45 A, M.
13 Q All right. Now, directing your attention to August
i 4 | 28th, 1969, the day after the full moon, at what time did you
.3, 15 @tex;nins the moon rose in the Chatasworth area?
© L ' A At 8120 P. M., Pacific daylight time.
. ;17': Q all right. 2And at what time did you determine
T that the moon rose to 30 degrees above the horizon?
2 ;1. . A& npproximately 11:00 o'clock, that same evening.
2 Q _ And at what time did you determine that the moon

2 fell te 30° degreas above the horizon?
% | I?. ; Okay. Now, this im on the morniny of Auguet ' ,
B 291:11. That'a i:he same pight. And I determined that time to bL |
& quarter ko 53100, or 4:45 A, M.

» Q All right. Now, assuning that the éloud
% conditions were the same, in your expert opinion, would there
" be a discernible difference in the brilliance of the moon on

® | August 29th, 1969 -- that’s the night of August 29th, not the
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2aa~2 1 | early morning hours ~- on the night of August 29th from what it |
. 2 | was -on Bugust 26kh, 27th and 28th, 196972
8 MR, DEMNY; 1I'1l object to that as an improper hypo-

4 | thetical question.

5 THE COURT: Sustained.

’ 6 MR. KAY: May we approach tha bench on that, your Honox?
7 THE COURT: No, you may not. You may restate it.
8 Q BY MR. KAY: Well, in your expert opinion, what

? | would be the difference in illumination on August 29th,

10} 1969, if there would be any, from August 26th, August 27th and
1| Augusk 28th? ‘

2| MR, DENNY: Again, your Honor, this is -- I think this is|

¥ | an improper hypothetical question, I think he can ask: What

¥ | would be the difference in illumination the day before a full
& moon and thrée days after a full meon?

1 That is a hypat:heﬁicnl question in general. But

o not taking these dates in particular.

® | 7> THE COURT: Sustained.

» o Q BY MR. KAY:s Well, I am taking these dates in

) general, younr Honor, because he figured it out £or the

. 20 chartsworth ara& .on i:han partiéular dates. I think he has

oy alraaéy teat:ificd tor. .,ha.t:.

# o THE;: GOURT: Well, 2ll right. Let's approach the bench.

‘ St (Whezeupon, the following proceedinge were had at
i ® |- &he bench anong Court and «ounsel, outelids the hearing of the

® jurys) |
® - THE COURT: Go ahead,

MR, DENNY: My objection is that in attempting 0 use
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2a~3 1 these dates, and in attempting to tie that in with the amount
.' 2 | of illumination that would be falling on Chatsworth -= or,
$ | a person looking from Chatsworth on these dakes -- he can't

4 sayr and therafore —-

5 THE COURT: He wam not at Chatsworth, and he doesn't
) 6 know what the weather conditilons wera at Chatsworth.

7 MR. DENNY: No, no.

8 THE COURT: Even posing ydur -- in the form in which

9 | you pose your question.

10 MR. DERNY: All you have %o do is ask him -~ since

1 you've got four days here, they're the same as any four days,
1z when there's a full moon, And the day preceding and two days

B thereafter, you can ask him if thare is a discernable differ-

I

14 ance in the amount of moonlight appearing two daye after a
i full moon, versus one day before and one day afier.

16 MR. KAY: Well, certainly, I understand that.

1 However, he has testified that he has figured it

18 out specifically for the Chatsworth areay that these

? calculations are specifically for the Chatsworth area. 1In

» other words, tha moohrise at 7:20. Well, naybe it rose at

4 ‘_;?'sfépvhnro in the Los Angeleg area -« or 7:21. But he's

2 4, ‘sigured All ~-

23

S MR, DENNY: You atill don‘t understand.
© j?‘}: }‘,_7‘ : o m aabm:: ’!oui:' problem ig, of course, in connection
.2 with the word "iYlumination,* because == |
26 bmamrs You don't know what the illumination was in
. B c:hatswort:h. and neithar does he.

28 .o ;-
1. : m coURTs ‘Unlesg he was there.
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97" |

MR, KAY: Well, I aaid: gssuming that the cloud
conditions were the same on the --

THE COURT: Well, Reep your voice down.
MR, DENNY3

improper hypothetical question.

You can’t assume that, becauss that's an

vou don't have the foundation to assume that,

¥y
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there's no evidence, no evidence to show that.

o . -/ MR, DENNY: I have no objection to his asking a hypo-

_tion.from the moon the day before a full moon, the day after

' discernible difference two days after full moon. And I have

5312

THE COURT: Oh, I think --

MR, DENNY: You are asking that as a hypothetical
question.

THE COURT: I think he can sssume that.

MR, DENNY: Well, your Honor, you can't assume that the |
cloud condition is the same on tbhese four days, because

1f he's asking a hypothetical question, you have
to establish the facts in the hypothetical question. They
have to ba independently established, and they're not.
. THE COURT: Well -~

thetical question in general, about the amcunt of illumina-

‘full moon ‘oF t‘i-o“é;ys. "after full moon, because I know what
his answex's going to be.

Ty

" His answer is going to be: Yes, there 15 a

no objection to that getting in.

I don't want the jury to get the impression that
on these particular days, in Chatsworth, anybody can tell,
because unless that foundation is established, that on
theee four days there were no clouds, or the cloud conditions
ware the same -- and this is why we were not allowed to go
out there and make a view -~ _

MR, KAY: Well, I would ask to -- I believe that the
witness, Barbara Hoyt, will testify that it was -- the

weather was clear; and we know that Mr. Denny's already called
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Mr., Aldrich. If the Court wants =~

MR, DENNY: And the Judge would not let us go out,
because he said we didntt know what the conditions were.

MR, KAY: Well =--

THE COURT: I dida't know what the conditiomwould be.
If they had been prognosticated, I might haVe known. I didntt
know what they would be when we got there.

MR, KAY: Yes,

THE COURT: And I wasn't sure, judging from what had
been produced, as to what the conditions actually were,

MR, KAY: Um=hwm,

THE COURT: So Mr. Denny is correct in that respect.

o Do you anticipate baing‘able to establish, by

ﬁ;rhgra Hoyt, that the weather on each one of these nights

MR, KAY: No; I can't represent that,

A THE peURE !uq can't represent that.
" ue. RAY: - Onthe night she heard the screams, that it -
was cllat. but T can't represent to the Court that she can

L. MR DRENRE It's just --

THE GOURT: Well, I think for the purpose of your
question, that you can assume -~ ycu can fell him f£o make
the assumption, solely for the purpose ofmeasuring moonlight, |
and not for any other purpose, that -~ you can have him

MR. DENNY: Not on these nights, your Honor. Not on
these nights..
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moon, the day after, and two days after,

© +.. THE COURF: That =--

1 strongly object to that. As I say, there is
absolutely no objection to his taking any "in general" in
a hypothetical situation, any four nights, where there is --
THE COURT: That's right.
MR, DENNY: ~~ the day beforas the full moon, the full

THE COURT: Well, assume that the sky was at 30 degrees,
and that the =+ I mean, assume that the moon was at 30 degrees),
and that the weathier is absclutely clear in the Chatsworth
area.

MR, KAY: Um~hoen.

MR, DENNY: RNot in the Chatsworth area, your Honor.

THE COURT: Without specifying the days.

MR, DENNY: In any ares.

THE COURT: In any area.

MR. DENNY: In any ares.

MR. DENNY: And without specifying the days., The
hypothctical -

THE COURT- :;ﬁ-;gy aras, that's true. You are correct,
Hx. Denny. . h
MR, DEHHI. Thank you, your Honor.
HR. KAY. Okuy.

. (Whercupqn, the following proceedings wers had
in open court, within the presence and hearing of the
Jury:)

2 BY MR, KAY: Now, Doctor, two days after there

was a full moon, what percentsge of brillisnce would the moon
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cast on earth? What percentage -- you sald that on the full
moon, it would be 100 percent. Two days after the full moon,
what percentage would there be? '

A Approximately 80 to 85 percent.
hetween 15 and 20 percent of the meximum.

2 All right, And then, say, three days after the
full moon, what percentsge of brilliiance would be cast?

A It's beginning to fall quite rapidly the thixd;
fourth snd £ifch days. The third day, it would be approxi-
mately 60 to 75 percent,

You're down

Q Now, Doctor, did you yourself perform certain
axperisents to determine how well you could see during the
1ight of the full moon, the day before the full moon, the
day of the full moon, and the day after the full moon?

A Yes.
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2c-1 L} .. . MR. DENNY: Juat a moment. I’ll object to anything
. 2 | after “yes.," |
3 | Q BY MR, KAY: Now, Doctor, I take it that -~ from

4 what you've told me, that you wear contact lenses; is that

5 | correct?
’ 6 A That is correct.
7 Q All right. and what is your vision with the
8 contact lenses?
? A 20-20.,
10 _ Q Al) xight., And when you were performing these

" | experiments, did you wear the contact lenses?

2 A Yes.

. Q all right, 8o, in other words, your conclusions --

o the results of your éxperiments would be for a person with

3 © 20-20 visions is that correck?

0 A Yes.
T Q All right. And what -~ vhat oxperiments did you
o perform?

¥ MR. DENNY: Just & pogent. May I take the witneas on

20 |
voir dire, your Honor?

VOIR 2 ‘
- DIRB ~ THE COURT: Yeés, you may.
. b 22
23
VOIR DIRE EXAMINATION
* 24
. BY MR. DEMNY:
25
& @ Pr. XKaufxang have you had any training in the
26 o
‘field of optometry?
21 | 1.

:. IR A KRG,

DR Q Have you had sny training in the field of
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A

Y
P
¢ A

22 1 | ophth&imics? - :

8 Q 'Have you had any training in paychology?
VOIR, 4 f;”}f .uﬁa KAYY fébj-ction. That's irrelevant, your Honor.
b 5 THE COURT: Sustained.
| ! 6 . Q BY MR, DENNY: Have you had any training in the

7 | psychology of sight?
8 MR, KAY: That's irrelevant also, your Honor -~ assuming

9 there iz suck a thing.

0 THE COURT: Sustained.
oy MR, DERWMY: There is such a thing.
Z Q 5ir, the experiments you made in this particulax

B | cage, that you ara about to tell us about, are they things that
Y | I could do, just as yon diar

o .|

i Q So that it does not take any expertise to do themy
17

Yax.

is that right?
18 A Ko.

| MR, DENNY: ALl right. I'll object to any evidence of

% any experiments that are po-called experiments by an expert,

“ since they are not the subject of expert testimony.

% MR, RKAY: Doctor w-

® May I inquire, just a2 few guestions, your Honox?

THE COURT: All xight., §8till on voir dire,
25 :

2 VOIR DIRE EXAMINATION

o T sy MR, RAW

8
’ Q All right., Doctor, did you -— you ars Director of
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t

2¢-3 A ;tlfe Griffith Pagk Observatoxyy is that correct?
.‘ ’ : l 2 A Yes.
’ '3!;,. ;J'Q"‘ hnd.qid.you perform these sxperiments as part of

P your - BE part of your job, as part off your learning process i.n .

5 t:hgr gielt‘{ Bﬁx ,as&ronomy and astrophysics?

: 6 M:R, DENNY: Irrelevant and immaterial.
2 | THE CGUé'I‘: Oirar:uLCci. You may answer.
8 THE WITHESS: Yes, it's very important for an astronomer --
9 MR, DENNY: Well, I°'l1l obiect -~
1o THE COURT: You've answered when you said "ves.”
n THE WITNEES: Right.
2 _‘ MR, KAY:; Your Honor, I would submit that the doctor should

3 |pe able to describe the expsriments and testify to them, They

1 |were part of his foundation and his expertise, his testifying

s £o the amount of illumination cast from the moon,

16 MR, DENNY: Your Honox, mﬁy we approach the bench on this?

H THE COURT: IXs it something that any one of us could not

® |have done? Anyone of the jury or anyone here in the courtxoom?

o Well, let me hear what this experiment was. Will

20 'you approach the bench?

2 MR, KAY: Sure.

2 (whereupon, the folléwing proceedings were had at

% the bench among Court and counsel, outside the hearing of the

juryz)
%
. THR COURT: Off the xecord.
2 ' (Whereupon, proceedings were had among Court and
: 27
. counsal, which were not raported.)

THR CQOURT3s All right. What was the experiment the doctor
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2eamedh L aiar
2 MR. KAY: Okay. He performed severa]l different exper-—
3 imehtsa Number one, he determined that on the day before the

33 "4 | ‘full moon, the day After the full moon, and the day of the full
H,‘;‘u' '? : modn.ﬁ@e'qpylgryaﬁy'gasily read » neéwspaper by the 1 ight of the |
' 6 'ffuli‘maonﬁ‘-l '?gkzii— |
Ty MR..DENNY: Now, that ~-
e 1, v Numbex twe -
4 :,;..: %Re DEENY ¥ ;'m sorry. Go ahead.
0| MR. KAY: Number two, he determined, on the day hefore,

Yl the day of, and the day after the full moon, that he could drive

his car without using his headlighte, without any difficulty,

® | in areas where there wae absolutely no artificfal illumination.

4
' He could see the road signs and the street signe

¥ ® | ana the stop signs without any artificial illumination at all.

o He a}lso ~~ the thizd.part was that he determined on

i the day bhefora, the day of the full moon, and the day after the

18 .
full moon, that he could ses and recognize people that he knew

15
at distances exceeding 100 feet.

20
Basically, those would be the thrae ~-

21
THE COURT: What impels you to say that this is something,

22
which ig a matter of eéxpert opinion?

28
MR. KAY: Wall, we are -« whereas the layman might be

able to perform these same experiments, a layman doesn't do
- ! them. I mian. this is an expert who is doing thik as part of

® his profession and as part of his learning process, to do this,
N to dekermine the amount of illumination cast from the moon.
» Now, I ==
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20~5 1 MR. DENNY: Well, your Honor, he has just testified that
. 2 | thase things, any of us could do. Therefore, it iz not --
3 | MR. KA¥Y: Yeah, buf w-
. | MR. DENNY: Well, look at Section 801 of the Rvidence
5 | code.
3 6 . “Related to a subject that is sufficiently

f 7 %béyond common experience that the opinion of an expart would
(' % | assist-the tiier of tacm

1}5 7;2: ; , _' Bna hhat ‘8. baged on the old case law, that expert
1o opinion means Just that, It‘s something that a layman can’t

no| goy 'that anybody can't do.

12 Jen7 . HRC RAYR. ‘;?g!&li, I think 1t is bheyond common experience.
_ | MR. DEKNY; Anybody cAn go Out and they can -«
% " MR. KAY: Yeah. But has anybody done this? I mean,
.‘,‘ % | a6 you think any one of those jurors has done that?
10 ' MR, DENNY: Yes. |

o MR. KAY: Do you?

MR. DENNY: Yes.
MR. KAY: I don't think =so.

18
19

20 MR. DEMNY: I think they've probably driven in the moon-

® | light without cmr lights. I have done it. I used to do it

% out on the desert all the time.

23
THE COURT: Just a mecond,

{Pausa in the procesdings while the Court perused

3 fol the Evidence Code.)
2% |

27

28
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o . .. ;
vy
. 2 P o

THE COURT: Now, what do you think this means, 800,
if he is not testifying as an expert ~- testifying as an
expart, his testimony in the form of an opinion -= in other
words it ~-- if he were to express an opinion about whether or
not he could see such things, give certain conditions of the
Noon,

He's limited to such an opinion as is permitted
by the law. It says: including but not limited to an opinion
as trationally based on the perception of the witness and be
helpful to a clear understanding of his testimony.

Let me ask you this, included in this experiment,.
wWere any ~~ were any angles of the moon considered?

MR, KAY: 1'm sure they were.
THE COURT: I mean, was it 30 degrees and so forth?
That would require, I think, an expert to testify to.
MR, KAY: Yes.
MR, DENNY: Sura.
THE GCOURT: And I think that goes out of the reslm
of lay abilities.
MR. DENNY: All right, your Honor, that goes out of
the realm of lay opinion, and he's then -~
| : THE COURT: Lay sbilities to testify.
MR, DENNY: All right.
Well, 1f it goes cut of that, then, if he is
}; ‘golng to tasﬁify that he made identifications of persons,
then, 1f it ix going to be relevant to this proceeding,
you' ve gét to lhml that the tests wers comparable. And I
would cite to éhn Court --

-
Tty
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THE COURT: Comparable to what?

MR, DENNY: Comparable to the conditions involved here.
Otherwise, it is irrelevant. Otherwise, it is irrelevant.

And 1 would cite to the Court ==

THE COURT: Well, I think that's true.

MR, DENNY: Uh --

THE COURT: I don't think you need any citation for
that. Theret‘s no point, whatever, in setting up an experiment
and having anybody testify to it unless --

MR. DENNY: All right, that's essentially what --

THE COURT: 1Unless it is prebative,

MK. DENNY: =~- atteampting to get in here an experiment
he did under noncomparable conditions and we haven't been
able to get in certain evidence that we .sought that way
and we haven't been able to get a jury view hecause you
were not sble to show they were comparable. So he should
not be able to get in testimony of an experiment that he
conducted if they can't show it was under comparable conditiong.

THE COURT: What's your view with respect to 800, Mr.
Kay? ‘

MR. KAY: Well, it seems that the witness has complied
with all thess sections. It is cbvicusly based on his own
rationale ~- vation based on the perception of the witness.
I mean, he performed experiments. I don't think we have any
p,ighl"tm with Subsection (a), and I think it is helpful to

i an understanding of his Eastiﬁony. He's been testifying all

morning about the illmimtion of the moon and how it

Eald

IR appenrs to scmequy ,herc on earth and the different angles
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O
1

of the moon. - And I think that it would be very helpful to

- & clear understanding of his testimony.

MR, DENNY: I think his testimony has been admirably
lucid up to this point. I don't think you have to have
further testimony to help the jury or anyone else understand
what he's testified to thua far, His testimony has been
clear and explicit.

But if he's going to get into testifying gbout
experiments, #n expariment that anyone can do, then, he's
going to have to establish that those axperiments wers
conducted under the same conditions that prevail in this
case, Otherwise, it is irrelevant and its prejudicial
aspects certainly outweighs its probative value. 1t is as
if I were to go out on the ranch and attempt experiments or
testify to experiments that I have made out there, as to
whether I could sse or not. And I could testify I couldn't
recognize pecple.

MR, KAY: I thick certainly we can't determine what the
actual conditions were at Spshn Ranch.,

MR, DENNY: Exactly.

MR. KAY: At the end of August, 1969, as your Honor
knows from the meteorologlist that Mr. Denny called, I think
it would be unfair to have such a requirement since there‘s
absolutely no way =-- |

THE COURT: Well, it would be unfair -

MR, DENNY: Unfair to comply with the law?

THE COURT: It would be unfair to present such an

:_épfnion unless you knew.

N CieloDrive.cOmARCHIVES
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'j.HRs ﬁEﬂHY*‘ Thank you,
MR. KAY. Thank you.

All right, I'11 sustain the c¢bjection.
4

(Whereupon, the following proceedings were had
1n‘bp¢q court within the presence apd hearing of the

Jury:) , |
THE COURT: The Court will sustain the objection.
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DIRECT EXAMINATION {(Continued)

3a~1 1 Q BY MR, KAY: We won't have to use your contacts,
.- 2 Dogtor.
3 1 Now, Doctor, do you have any knowledge of the

s | meteoroclogical conditions in Chatsworth between August 26th,

5 { 1969 and August 30, 19697
A 6 | A No.,

7 Q Dogtor, does an observer here on aarth have to
8 | ‘g"aq'a-, in the precise direction in which the moon is situmted in
9 - f‘ éhé ;:'k_y from the earth in order to gain the benefit of all

. ;o | its illumination?
RO R S
fu f Q g ﬁm! auriﬁg these dates that you've told us about:

13 Augugt"z.éitp; th;ough Auguel 30 of 1369, at what location in the

Yy

4 sky was the rﬁbbm north, east, south, weat?

.é SN S S Pépénga on-what time. Obviously, they rise

16 | approximately e&st and go high in the sky over the south and
Y | get in the west, 50 ikt is what time of the night you have to -+
B | Q@  wall, say on August 26th, 27 and 28, when the moon -
1 | appeared t® be full, between 30 degrees above the horizon to

20 | yhen it fell to 30 degrees below the horizon?

2 MR, DENNY: I'll objeck to that as masuming facts not in
22 evidence, "when it appearsd to he £ull."
% MR, KAY: He's already testified --

e 24

MR. DENNY: He has testified by calculations it would

» have besn full 1f you could sea it.
2oy THE COURT: The objection is sustained.

. S o BY MR. KAY: All right, by your calculations, when .

% you stated August 26th, August 27, August 28, that the moon
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* 3

18 |

appeared to be full on those threae nighte, when it wis betwaen

a0 degraes aAbove the horizon, when it had risen to that point,

to when it fell to 30 degress above the horizon, whers would
the moon have besn in the sky?
MR, DEENY: I'll object to the gusestion again on the

same bagis, it assumes facts not in evidence. This witnasas

. hag not stated it appeared tp be full at any time, He statad

what his calculations showed what it would have been in the aky;
THE COURT: The obiection is overruled. You may answer.
Do you understand the question?
a THE WITNESS: Uh, yes, bub I'll object to the guestion.
THE COURT: All right, if you don't -
il ﬂ1233$§§ The WOON ==

.| TEE'QOURT: - Excuse me. Walt a minute. I‘ll let you

1
i

L 3]

 restate ft,

4 s

ﬂ‘an Rﬁ&zhll'm-not stire ﬁhtt the objection is.
. .TBE,WITRE??g The motn ia moving, for Rete?s sake.
| awaﬁ COURT: Just a minute, Doartor.

Go ahaad and restate it.

QR BY MR. KAY:s 2All right.

On those three days, August 26th, 27 and 28, by
your calculstions, can you explain the different places in the
sky that it was when it war bhetween 30 degrsas &bove the
horizon to when 1t fell to 30 dagrees below the horirzon?

Yes.,
Q wWould you do so?
A Yes,
Q Okay.
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A At the highest point in the sky -- the moon
obviously riges somewhere around the East and give me a date
at 2 time, I'll tell you precisely how it rises —— and it sets
somawhere in the West.

At its highest point, it iz in the South andion
the ;ab}e, if I can refer to that, I have the maximum
altiéhds'in degraes off the southern horixon listed.

In other words, on the night of the 26th, 27, at

.thg‘highaab paigt|yq‘bha 2ky the moon reached, it was 44

daéiéeﬁ“abdvb:tﬁcfiahthOEA.horizon.
R ¢ the following night, it was a little bit higher
at its‘nhﬁimﬁﬁ‘aittﬁude. nanely, 50 éegxocs.

o on: ﬁhe following night, the night of the 28th-29th,
it was still yat higher, at 57 degrees. And on the 29th~30th,
on that night it wasg up at 64 degrees,

MR. KAY: Thank you, Doctor, I have no further guastions.

MR, DEMNY: I have no quaestions at all. 'Thank you,
Dogtorxr. |

THE COURT: Thank you, Doctor,

MR. KAY; Would this be 2 good time for a recess, your
Honor?

THE COURT: Any time is a good time for a recess.

The Court will advise you not to converse amongst
yoursgelvas, nor with anyone else, 10r permit anyone to converse
with you on any subject connected with the matter, nor form
nor express any opinion on it until it is finelly submitted to
you.

We'll be in recess until 11:00 o'clock, ladies and
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gentlemen.

reconvene at 11200 o'clock A. M. of the same day.)

(Whereupon, the morning recess was taken, to
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3b-1 1 ';' ~ THE COURT: All the jurors are present. The defendant:
. ) 2 is bfesenl: with counsel.
IR L MR, MAKZELLA: The People's mext witness is John Swarte,|
# [ - your Bomori .,
5 [ © L OpE-COURT: Me. Swarts. .
A 6 ‘- J/THE CLERK: You do solemnly swesr that the testimony
7 you may give in the cause now panding before this court shall

s | . be'the truth, the’'whole truth, and nothing but the truth,
9 | s help you God?

10 THE WIINESS: I do.
1 THE CLERK: Please take the stand and be seated.
12 Please state and spell your full naue.
13 THE WITNESS: John Swartx, Jr.; Sew-a-r-t-&.
2 14
.',_ 15 | JOHN SWARTZ, JR.,
16 called as a witness by and on beshalf of the Paople, having
7 |  been first duly sworn, was exsmined and testified as
18 follows:
19
2 . DIRECT EXAMINATION
2 BY MR. MANZELLA:
22 , Q Mr. Swartz, did you know a man by the naise of
% Shorty Shea?
® 2oy A Yes.
% Q 1Is that how you knew him, by the nickname
26 Shorty?
o 7 | A Yes.
B | ) And when had you first met Shorty?
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A 1963,
[+ And where was it that you met him?
A At the Spahn Ranch,
' Ware you employed ss & cowboy at the Spahn
f ?Rfet;ch?
5 A - Yes, " v
e a Nw, iu -;-;hoﬁ long did you work at Spahn Ranch?
8‘ A Off and blox;, since 1963.
d %3 Q ‘ W&rh you there in August of 19697
5. Yes.

6 i

Q And mre you sware of a raid on Spahn Ranch made
in August 16, of 19697

A Yes,

Q Were you arrested in that raid?

A Yes, I vas,

Q And did you -~ were you in custody for sénn hours
after the raid, after you were arrested in that raid?

A We were in custody two days,

Q And after you were released from custody, did
you see Shorty?

A Yes, I did.

Q And urider -- what was the ¢ircumstances?

A .We were relessed;, I called the ranch to see if
there was any traunsportation back. He was the only one
there, S0 he caue sud got me,

Q And did Shorty driva you back to the ranch?

A Yes, he did.

Q Did he take snybody elss back to the ranch?
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3b-3 1 A Larry Craven and Larry Jones with us, also.
. 2 Q ‘ And those two 'had been in custody as well?
3 A Yes.
4 Q Now, after youreturned -- stiike that.
) 5 | : How long after your arrest did Shorty bring you
. s | back to Spahn Rarich?
7 - A Two days.
: w % L Q " And did 'yau begin -- were you 1£§:l.ng~ at Spahn
_1 s -_f . Ranch at I:h;at time?
j 10 |- }' . "A r;";Yc:la" | S :
1 R . Jmﬁi do you know where Shorty was living after
2 | he got back to the ranch?
13 A v Yes, T do.
o 1 Q Where was that?
., 15 A Staying in his car.
le R And where ~-
1 ¥ 1 In his car,
18 Q At the raﬁch?
19 A At the ranch. _
0 Q Now, after you returned to the ranch, did you
2 | gee Shorty every day st the ranch during the last half of
2 August?
2 A No.
2 Q Did you see him for some period of time after
) % you -- after ha brought you back to the ranch?
| 26 A it was three or four days.
® 2 Q And during that period of time, did you have

28 conversations with Shorty?
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3b-4 1 A Yes.

. 2 Q Now, was there any conversation with Shorty

3 | during that period of time after he brought you back to the
4 ranch in which he mentioned Frank Retz?

i

5 A Yas.
# 6 Q All right., Approximately how many days after
7 you came back to the ranch, after he brought you back to the
8 ranch did that conversation take place?
| f" “j‘ A Thres days.
o0 7‘ g Was anyone elge present other than you and
"0 v shopeyt
B " S & “'.._li‘u;f “y *
it 'R - Where‘dicf the conversation take place, if you
% 4 !?0:91.1;1-? l ; ‘- T“ _
.? i A " The conversation teook place on the boardwalk in’
16 ! front ‘of 'éﬁgfﬁin row of buildings at the ranch.
v Q Would you tell us what did Shorty say in that
18 conversation?
® MR. DENNY: Object on the grounds of hearsay.
| MR. MANZELLA: People offer it on Shortyts state of

4 mind, if it does show his state of mind, your Honor,

2 THE COURT: The objection is overruled. It is admitted

# for that purpose.

MR, DENNY: Your Honor, I'm not sure "for that purpose,’|
if it does show the state of mind,
MR, MANZFLLA: I mesn, it is up to the jury to determing

27

. if it does show the state of mind, but that's what is being
28 | )

25

26

vffered.
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. ‘but to show his state of mind, 1f in your opinion, as jurors,
:I.t does so shov to explain Mr. Shea's conduct.

| did yau atﬁp neing Shorty at the ranch?

"you up at - aid brought you back to the ranch?

THE COURT: If the jury so determines, then, it is
admissibie to show state of mind.

Q BY MR, MANZELLA: Would you tell us what Shorty
said in that regard?

A In the conversation with Shorty, be told me that
Mr. Spahn had been trying to get him a job with Frank Retr
as a night watchman on the adjoining property and that he
was going to go see Frank that night.

Q Now ~~

THE COURY: That instruction might hsve been confusing
to j(oue It is not the statement, the statements of Mr, Shea
hgvp Aot been aduitted to prove the truth of what was uttered,

. ’, 'Q'_ ’ BY Hp. HAKZELLA: Now, sométime thereafter,

i'_‘-%

A Yts.
Q' . And do you recall the car in which Shorty picked

- -

A Yes; I did.

Q Was that Shorty's car?

A Yes.

Q Was that the car he bagan living out of when you
returned to the ranch?

A Yes, it is.

Q Well, what kind of car was it, do you recall?
A Mexcury Comet, a white one,
Q

Now, at some time after the conversation with
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Shorty, some time after he got back to the ranch, did you
notice that the car wasn't on the ranch?

A Yes, I did, too -~ after the conversation with
Shorty, it wasn't too long that I started missing him.

Q All right.

And do you recall when that was in relation to
the -- when you got out of jsil, when Shorty brought you back
to Spahn Ranch?

Do you recall how much time passed before you
ncticed that Shorty was gone and his car was gone?

A Well, it was about three, three days after we
got out, I guess, I had the conversation with him, And thens‘
aifter that, I don't really remember seeing him,

Q Now, after you noticed that Shorty was not at
ehg :_mnch any more and that his car was gone, did you have

i conversation with anyone? Did you make any inquiries to

anyone about whers Shorty was?
A Well, lf{tgr a little time passed ==

LI
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MR. DENNY: Just a moment. I'll object to that answer

- and move that it be stricken as not responaive, That's a yes

or no question.

THE cOURT:‘ Sustained.

Do you want to stata the question again, pleasae,
Mr, Manzella?

MR. MANZELLA: Yes, your Honox.

Q After you noticed that Shorty was gone and his car
was gona, did you have a conversation with anyone with regard
to Shorty's whereabouts? '

A Yes.,
and with whom did you have the conversation?
Charlie.

And you are referring to Charles Manson?

¥

YQ)B,

c » o ¥ ©

" And what did you ask Mr. Manson?
MR, DENNY: I'll object to that as calling for —- it's

L. 1

irrelevant as to what he asked him, It would be hearsay as to

‘what ;py éqﬁwer might'bggf‘:¢ 5

MR. MANZELLA: May we aéproach the beanch for argument,
your anor?’{ R 3,3

THE cbuaie The objection is sustained.

MR{'HAEZEﬁﬁH: ‘Aﬁy:w5 ;pprach the bench for Argument?

THE COQURTs Yes.

{Whereupon, the following proceedings were had at
the bench amdong Court and counsel; outside the hearing of the
jarys)

THE COURT: This is a conversation which is alleged to
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) %énspirncy in this case continuea after the death of Shea, to

/concaal the crime it:ulf.

have taken place after Mr. Shea digappeared; correct?

MR, MANZELLA: Right. It's after thix witnese missed
Shea at the ranch.

THE COURT: Yes,

MR. MANZELLA: BAnd he asked Manson if he had seen
Shorty, and Manson replied, yeah; that Maneon had had 2
friend in San Francisco who had a job for Bhoxrty -- or, who
needed momebody -~ and that Manson gave him, Shorty, a few
dollars, and shorty left for San Francisco to take this job.

THE CQURT: And the defendant was not present at the
tine, Oy w=

MR, MAWZELLA: The defendant was not present at the time
However, we are offering this as a -~ under Section 1223 as a
statement of a co~conspirator, in furtherance of the
conspiracy.

And the case that I clte for the proposition is

People versus Tinnin. Now, the Court's already read that
case, in relation to -~ that's Bei-n-n-i-n -~ I don't have Ehe:
citation with me., It's been cited in the briefs that have
already baen submitted to the Court with regard to the co-
conspirator's éxception to the hearsay rule.

And it's the Pecple’s position that the

include the i to include a cqntpiracy to conceal the body and

4

In th& Tinnin case, the evidence of the co-
conspirators to make the deaﬁh of the female victim, the

deceased in chat aaue. the effonba to make her death look 1ikﬁ
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an accident, an automobile accident, were held to be part of
the conspiracy; in other words, that the conspiracy continued
beyond her actuel death, to include the -~ include their
efforts to make har death look like an accident,

The People are submitting that in this caze the
co~conspirators ~- the conspivacy éontinued besyond the death of
Shea, to include the efforts to conceal this body, and to make
it look like néd ¢rime at all had occurred.

In other words, the burizl of his body and the
attempts to make others believeé that Shea had left Spahn Ranch
of his own free will, had gone to San Francisce.

Mow, Manson, we are alleging, was an actual
participant in.the murder Of Sheay and that his part in the
gonspiracy continued beyond that point, to include the hiding
of the body and atteumpts to divert attention f£rom Shea's
disappearance by having pecple think that he had gone to
San Prancisco, voluntarily.

THE COURT: I'll ze-read the Tinnin case, but -~

MR; MANZELLA: I'm sorry. I don't have the citation
with me,

THE COURE: I have it, I am sure. I have some notex on
it,

Before a statement of a co-conspirator is ad-
miesible, there must be some evidence of the conspiracy
itself. How would yoh s0lve that?

MR. KAY3 Ruby Pearl o=
MR, MANZELLA: wWell, first of all, I want £o make the

distinction clear: We are not offering this as an admission.
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4~4 1 THE COURT: I understand that.
. 2 MR. MANZEf:Lﬁ:_I In c:nthher words, we are not offering it
8 | * for the truth of the:mghteytaontained in the statement. We
X 4 are offering «w=
) 5 THE QOURT: Well, you're =~
* 6 MR. MANZELLA: -~ it as an #ct . of a co-conspirator;
7 in other words, the attempt to divert attention from Shea's

disappesrance, and ~-

s © THE COURT: Well, how would you distinguish that from

10 the cases that hold that acks of concealme,xit of a -~ of the

1 original conspiracy cannot, in effect, go on forever?

2 Concelvably, something that Manson said now,

1 if we ware Lo follow your theory, =-

AB . MR. MANZELLA: Um—hmmm.
.?. . THE COURT: <= could be utilized againgt him -- agailnst
“ | the defendant, —-
o MR, MANZELLA: Well, the People =~
1 THE CQOURT: ~- because it's still an attempt -~ could
4a fol P possibly still be conskrued as a conmplracy to conceal.

20
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24

ALY
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26
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ba-1 1 MR, MANZELLA: Well, we are not attempting to offer
..' 2 Manson's confession or Manson's adumission of the killing of
8 Shea into evidence. We are offering a statement that he
. 4 made, that we ars going to argue is not true.
5 In other words, I want to make that part clear,
| that we are not offering it for the truth of the matter; as

a confession as to th

8 | THE COULT: You are offering it as a ~-

> MR, MANZELLA: An act of a co-conapirator.

) THE GOifR‘I‘: -+ a gsubstsntive part of a conspiracy to
u conceal?

12 MR, MANZELLA: That's correct.

® : Now, the reason we think it's not --
. . THE COURT: And you sre saying because of its proximity

B = to Mr. Shea's disappearance and alleged death that -- that

. the conspirators were still in the process of trying to

o dispose of or conceal the body.

.. ; ) MR, MANZELLA: Yes, your Honor. I think the evidence
P 2 1 will show, 1if :U: doasn't show already, that Manson and most
- : | : ‘of tl;m mberi of the Family left the ranch within a day or
2t |y

'two after the dut:h of Shea, and that -~ go I don't think

18

22
that the aet; thi.s statement by Manson, is remote in time.
® """ " Yie are alleging that one of the reasons they

- left the ranchi to yo to this isolated psrt in the desert,
" ® wag to make it less likely that the police would finally
* catch on that it was them that was comitting -- that they
. T . Had committed the murders of Shea and Hinman.

The statement is by one of the persons who was
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b4a~2 1 finvolved in the actual killing, and not someone who was,
. 2 say, merely involved in the attempt to conceal the body.
8 THE COURT: Now, in that U. 8. vé. Grunewald, and the
. 4 Krulewitch case -- that's K-r-u~l~e~w-i-t-c-h, I think -=
| 5 | those were fraud cases, wherein there weze efforts at
' 6§ | concealment,
7 MR, MANZELLA: But ==
8 - THE COURT: 4And the Federal Courts found that the

? conspiracy had ended before those efforts --
10 MR, MANZELLA: Well, in CGrunewald -~ I remember cne of the
u cases, 1 remember the fact situation in one of the cases.

I don't remember which one it was, but the defendant was in

custody at the time he made tha statements, He was in

12
13

14

think it was a Mann Act offense.
* He was in custody already at the time he made the

custody, under arrest for that -- for the offense -- and I

1 statements. He had already been detected and apprehendad.

1 There was no detection, There wasn't even ~- on the part of

? the police, at least, there was no --
- "THE COURT: I don't vecognize the factual situation,

| but go sheasd.

20

21

MR, KAY: Onm the other hand, you have Dutton vs. Evans.
‘THE Cﬁlli!* 'rhn Dutton vs. Evans case was the Georgla

v i

cue, whcre thc -

24 -

25 PR
> "} m:p KAY ;w.ll.’ th‘t e
26
‘ 'I‘HE COURT' -~ Georgia cases had pretty well construed
21 [1.0 0 3
® a conspiracy as P on—goinz thing. The cases had gone much

28
farther than the California cases have gone, |
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MR, MANZELLA: But Tinnin has not besn overruled,
and it hasa't been qualified in any way. And I think Tionin
deals with the kind of situation that we have hers, in that
it was a -~ an sttempt to -~ not to escape from the scene of
a crime, or sowmething that would be incident to any crime,
but an actual attsmpt to conceal the crime itaelf -- or, to
make what was a crime look like an accident, as it was
intended.

I mean, this was an active attempt on the part
of the killers, the conspirators --

THE COURT: 11l ~--

MR. MARZELLA: =~ to do that.

THE COURT: I'1l take a look at it, Certainly, there
was moxe here than -~ 1f your theory 1& to be adopted -~
than simply verbal efforts at misleading law enforcement
authorities.

In the Grunewald and Krulewitch cases, those
were income tax fraud cases, and itts difficult to compare the.
two situations; but nevertheless, I think that the principle
of the law-iQ still gound: Thet efforts st concealment of
a conspiracy must end at some time,

| « . MR, MANZELLA: Oh, the Paeople agree with that, your

T
. Honot,

One thing I would 1like to say is that I agree
th:t the Gcargia cuse -
. THE COURT *In,tﬁat case, I think -~
MR. HANZELLA ~-- went much Eurther, because the
Georgia s:atutn want much further.

N --% e
v ! [ T
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But in our situation, the California cases don't
g0 that far. Neilther does the gtatute.
THE COURT: All right.
MR. MANZELLA: Howsver, the Tinnin case, it would seem,
doss go that far. ‘
And what Dutton vs, Evans doeg is tell us that
it's not unconstituticnal to go that far.

i

w
4
-
.
L g
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4-b~1 1 THE CQURT: All right. At the time of your opening
. 2 | statement, t:iw: tourt permitted you Lo proceed to make a
3 . statement about what Charles Manson sald about disposition of
4 | the body with -- L
i 5 MR, KAY: "On the any of the murder, to Barbara Hogt.
» 6 | THE QO@I@?: == o Barbara Hoyt, yes. 2nd we argued
7 | the guestion -6'f; ;hobﬁex !Qr not == argued at that time whether
8 | or not 1223 would permit that to come in, or vhether it should
? | be excluded.
104 And I think I asked both sides to present me with
1 1 any points and authorities that -~
1 MR. MANZELLA: I have gome points and authorities, as
B 1 the Court ==
) ot . THE COURT: That you might discover.
.? 15 MR. MANZELLA: -- if the Court would like them. They're
5 down in ny office, and I can get them.
1 I have a copy for Mr. Denny, too.
18 THE QOURT: Mr. Denny, have you worked up anything?
1 MR, DENNY: Your Honor, I haven't had time to work up a
% | prief, I have the points and authorities, but ~-
2 PHE COURT: Well, youneedn't work up a brief. That's
% | all right. The Court —-
2 MR. DENNY: I have made coples of the Gruenwald case, the
* Krulewiteh case, the Lutwak -~ that's I~u-t-w-a~k -~ cager and
, ® of course, the California cases that have followed, followed
‘ % those cases in -~ specifically in People versus Smith.
. “ THE COURYT: OFf course, in a robbery, you have a situation
® whera sefforts to escape with the loot are =-
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MR. DENNY: That's still -

THE COURT: Efforts Lo get away, just to ascape, can stil
be construed as being part of the conspiracy.

MR. KAY: Sure.

MR. DENNY: Yesn.

THE QOﬁRTs But in a murder case, I'm hot sure that it
would bg'atiii an ongoing thing, once you have the objective
échieéed;—- that is, the death of tﬁe victim.

| MR, KAY3 Well, I think it would have to depend on the
facts Of the case. o ‘

MR, Hg&zmﬂhhgf.rhh'?eOple agree, gsnerally, your Honor,
that a conspiracg aoeén'ﬂ m—

THE CQURT: . Well, aren't you ~-

MR, MANZELLA: -~ include what necessarily follows the
oxdinary commigelon of a crime. But what we are suggesting
ig that in this case, there were active efforts; there were
active efforts beyond the ordinary efforts of a killer to
leave the zcene of a crime and to throw away the gun or some=~
thing like that, |

There were active efforts on the part of these
psople to goncenl the fact that a orime —- or, that a death
had occurred,

{(Whereupon, the following proceedings were had in
open court, within the presence and hearing of the jury:)

THE COURT: Ladiés and gentlemen, the Court's going to
take 2 ghort time in chambers with these gentlemen, s¢ -- and
you may step down, sir -- and we will be in recess.

Don't converse amongst yourselves noxy with anyone

=
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else about this case, nor form nor express any opinion on the
matter during the racess.
We will be in recess for perhaps ten wminutes.
So, youk can stay in the courtroom, move around, do whatever
you wish,
{whereupon, the following proceedings wers had at
the bench, ocutside the hearing of the Jjurys:)
MR. MANZELLA: Your Honoyx, perhaps I can go down and get
my brief and bring it up.
THE COURT: All right. Run right up with it, will you?
MR. MANZELLA: Sure.
(Recess, following which proceedings were had

1

in chapbers among Court and counsel, which were not reported,

' followiny which an adjournment was taken until 1330 P, M. of

the same day.)
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o (iiﬁeieupon, the following proceedings were -

7! had in the cHembers of the Court, out of the presence
and hearing of the jury:)

THE COURT: All pight, the record will show we're in
chambers. We've consumed, oh, an hour or so argulng on
various matters, mostly involving the question of the
adulgsibility of the statement of the witness who is now
on the stand; and the purported statement that you wish to
offer again?

MR, MANZELLA: Is that Swartz asked Manson if he had
seen Shorty, and Manson gaid that Shorty had left and gone
to San Francisco.

THE GOURT: The defendant, except For the last 20
minutes of this argument, was presant in chambers. 7The last
half hour.

And you didn't wish to have the defendant present .
in this last half hour?

MR. DENNY: Thsat is correect, your Eonor.

THE COURT: #He didn't request to be present?

MR, DENNY: That is correct, your Homor.

THE COUBT: Now, the Court has heard argument on the
law from both sides as to admissibility of this question.,

The Court has read a number of citations concerning the point, »
including rereading, in paxt, of the grynewald #nd Krulewitch

Case.
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v Do you need those citations?
The Erulewitch citation is Alvin Krulewitch,

K':'n'l"e'ﬂ'i”t'c"h’ 336 U. S 440.

“l

-‘\_',- . ; e And Gruneuld G~r-u~n~e-y-a~-1l<d vs. United

?

’ States, 353 o, s. 391

) de i:‘he other case that we talked about at the
bench I'1l give you. that citation, A. 1. Dutton vs, Alex S. .
Evans, &00 u. S. 74. The Court has read that. And the Court
has read the memorandum submitted by the People which the l
Court will cause to be filed.

And the Court has read part of the cases, part
of each of the cases that have been cited therein, People
vs. Tionin, People vs. Davis.
~ Let's hear the People's offer in respect to this
statement igain. why are you offering it and are you expect-
ing the Couzt, if it ig received, to place any limitations on
12
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MR, MANZELLA: We are offering it under Section 1223 of
the Evidence Code, as the statement of au«conspirators, made
in furtherence and during the course of the conspiracy.

In this gase, we are alleging that the concealment
of Shea's body and the attempt to conceal the fact that Shea
was dead, and on Spahn Ranch, was part of the conspiracy in
which Manson, Davis, Watson and Grogan had joined.

THE COURT: Very briefly, do you want to give me, for
the recoxd, your argument?

MR. MANZELLA: I don't really need it for the record,

your Honor. I think under the cages, Tinnin and the cases that

I have cited in the brief to the Court, that we have established

sufficient evidence to support the jury's finding, if it was
to o find, that this conspiracy was in existence at the time, |
and that Manson's statement that Shea had gone to San
Francisco was part of that conspiracy: and that Davis was a
packt affﬁhﬁt‘conspiracy: and that therefore, the statement is
admissible.

' :a,"'~'§uxﬁhe;@§rem_we are not offering it for the truth
of the:m&ttéﬁ aaserﬁedw bué we are offering it to show that
the statement was m;dafas an act of a co-conspirator.

THE cousz Do you think, therefore, in view 0f the
fact that it's bffotéd d% an act toward the furtherance of
the conspiracy,; that Grunewald and Krulewitch do not apply?
And you have argued to me here, in the course of this
pegsion, that they would not in your opinion apply to -- at
any rate? ,

MR, MANZELLA: Yes, your Honox, because the language in |
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Dutton versus Bvans, that -~ of the Supreme Court iteelf,
who decided Grunewald and Krulewltch, that those cases were
not a product of the Sixth Amendment, the hearsay rule; but
rather, were a product of the Court's disfavor with federal
prosecutions for consgpiracy; rather than for the underlying
substantive offenses,

And in this case, Of course, we are not
prosecuting Bruce Davis for conspiracy, but for the murder
itmelf; and that therefore, Grunewald and Krulewitch would not
apply in a state prosecution, for a substantive offense,
because they're the products of the Court's disfavor with
conspiracy prosecutions, not with prosecutions for sub-
stantive offenses.

THE COURT: All right. Mr, Denny? Do yocu have any
further comment?

You had set out for the Court, when you wexe
arguing, the case of People versus Smith, 63 Cal 2d. And you
and Mr. Manzella were arguing that case, and you put forth
cartain argument which was rather appsaling to the Court, and;
we had been discussing ihat. People yersus Smith, 63 Cal 24
779. ot

MR. DENNY: Well, my point is several-fold, your Honor.
Finst of all, although I am unable to cite the case -~ it
comes to my mind as People versus Harmon; why that citation,
I doﬂ‘ﬁlﬁnow - itFﬁ.ohe,citAtion I just left out of my note~
book here, because I did not think it would be relevant.

it is obviously reléevant, when we are talking

about Eﬁa Duéton véréﬁsunvaﬁa case and the Court's disfavor
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k]

adxQ 1 with it. The Court's -- the reference was there made by the
. 2 Court of Appeal -~ it was not a Supreme Court, but by the

3 Court of Appeal -- that the California courts do look with

4 disfaver on the use of conspiracy charges to attempt to make

5 the substantive count, and the dual filing of conspiracy and

» 6 the substantive dhart;
7 and I ~~ I will represent to the Court thak
8 that language is in the cases, the Court of Appeal case, and

4 I think has been clted other times thereaftar. It's not that

10 old a case; it'e a 1960-some odd case, I believe.

n At any rate, my point is: Under People versus

12 Lynd, 131 cal Ap, and other cases following, that you cannot

1 establish a conspiracy by == I think I can get the -«

THE CQURT: X have it.

. 15 MR. DENNY: You cannot esiablish a conspiracy by the

16 act or declaration of an alleged co-conspirator; that it must

Y be -~ and citing specifically in Witkin, Evidence, Page 493 --

18 “Existénce of a conspiracy cannot be proved by declarations of

» an alleged co-congpirator out of the presence of the others.”

6a fol Angd citing People versus Lynd, 131 Cal ap 12 at Page 19.
21

22
23
24

2%

"

26
27 . t

28
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Until you have independent evidence of the
particular conspiracy -- in this case, the People allege they
have. independent evidence of a conspiracy to commit murder,
which an yet I do not conceds -~ but assuming for the sake
%f’grgunnnt that they »- -

.T@E;COURT; fYF";:

it MR, DENNY: -'-“-feel they have established such, ==

34

. We hwc been assuming that the People will be

. ‘!‘HE COURT- Yes.
) .
nble, accdrd:l.n: tq thoir opening ll:atmnt:, to prove that
there was 2 homicide here by criminal means.

Go shead.

MR. DENNY: All right. Then, up to this point ~- and
from their offer of proof, it does not appear that they will
be able to, in any other later time, under the Courtts
discretionary powers under 1223, to admit it subject to being |
connected up -- they have not yet ~- and as 1 say, will not
be able to establish by any independent evidence, other than
the statem#ént of Manson ~~ which, in itself does not estab~
1ish a conspiracy, but merely an independent act of his ~-
they have not in any way, snd will not be able to establish
the conspiracy which they are at this point spparently alleg-
ing; namely: not only a conspiracy to murder Shorty Shea,
but az part of -~ part and parcel of that one conspiracy,
the total conspiracy, to murder and hide the murder of
Shorty Shea.

And I submit that without some independent
evidence of that, they cannot create that second comspiracy,
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or that -- as they would have it «- continuing conspizacy,
by thé statement of Manson}

That under the case law, particularly the
Grunewald and the -- the Lutwak and the other case =~ I've
forgotten the citation now, the U. S. Supreme Court case --
which have expressed Federal policy, under the Federal Rules
of Criminal Proceduré, which rules are consistent with and
have been interpretad the same under California State law,
that they cannot get this in because there is no congpiracy
shown, other than perhaps if they can show that -- a second
conspiracy to conceal.

And aven there, all they have -~ and apparently
all they will show -~ are statements by Manson. And I guess
if they're going to try to get Juan Flynnis testimony im,
that Clem Grogan said, on a trip of some sort, to say that
ShorFy was in San Francisco, they may have a conspiracy

betweer: Manson and Grogan.

L
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’bffuh have agreed that Shoxty's up in San Francisco," or
_something like that, that might show some sort of concerted
-feffart. But thua fan, even by the statement itself, it

MR, KAY: Don*t forget Davis' réaction to Grogan.
That's the important thing, He agreed with it when Grogan
said to Juan Flynn, "If anyone a&sks you about Shorty, ﬁell
them that he went to San Francisco." At which point Davis
said, "Yeah, yesah."

THE COURT: Go shead, Mr. Denny.

MR, DENNY: You may have evidence of a second conspiracy
to conceal, but separate and apart from those statements, and |
assuming you get the Juasn Flynn statement in, that would be
binding on Davis not by virtue of the fact that it was said
in the course and scope of the conspiracy, but under the
Osuna doctrine as an adoptive admission. So let's
leave that out for a minute, Here, we're in a class where
there is no adoptive admissions and wetre seeking solely
by virtue of the conspiracy doctrine that there is nothing
other than the statement itgelf. And that statement itgelf
does not show a consplracy. S5So there's no independent
evidence of the conspiracy. Manson's statement doesn't
even ghow a conspiracy.

¥

R If Manson were to say, for instance, "Well, all

- 4 »

i

only shows one person’$ statement. And the mere fact you're
oing to- say, ﬁ;ii;ithia is not a statement ~- we're not
ffhrina it‘ibr the trqth of the statement, we're offering

it simwly as a Verbal act or an act, it is clear the purpose

for which they're offering it and it is still, under the Lynd
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case, and under the citation I've given here, which is just
a quote, essentially, from the Lynd'case in Witkin, an
attempt to establish that conspiracy by the statement.

THE COURT: People.

MR, DENNY: And I would like to make just one more
observation, your Honor.

THE COURT: All right, very quickly.

MR. DENNY: This is & key determinative point In this
case as far as the defendant is concerned.

MR, KAY: As far as the People are concerned, too.

MR. DENNY: It may be as far as the People are
concernad, but the ruling of the Court here is critical.

MR, KAY: Agreed.

MR, DENNY: And I think thus far, and we have gone now
some two months in this case, plus the amount of time before
thet, over a year in this case, that this is a place where
I think the Court itself has expressed, and quite properly

80, reservations about the admissibility of this evidence,

regexvations sbout the fact yhether the People have really
shown any kind of continuing conspirascy by independent

cvidence. All sort of reservations which the Court should
show. ,And 1 think in an area of this kind where the damage

ﬁthag can be done to the defense is obviously going to be of
: Afgreat magnitude, so that if error is committed, it will be
', xéversible errorithat this Court should, where those

E réservatinns ‘have baeﬁ expressad by the Court, certainly

tend to, if thﬁreti going to be error here, eriror on the
nide that there will not be a reversal on clearly reversible

M oo [
T '.'.: ;‘ [

T
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error, i1f that erroxr is committed by admitting the evideace.
Where it is so finely balanced. #nd I don't think it is
that finely balanced. I think just clearly evidence should
be inadmissible. But even where the Court, then, may not |
go that far, but feels that it is finely balanced, that

to create error at this point is, I think, going to be a
very, very -- well, bad thing, and leave it at that.

MR, KAY: Of course, if we don't get evidence like
this in, we might not get a convicticn and the People don't
have any tribunal to appeal to.

THE COURT: T don't think that's a proper argument
or relevant, ‘

MR. MANZELLA: All right, I agree.

Your Honor, briefly, Mr. Denny has stated a
statement of & co-conspirator cannot be used to prove the
existence of a conspiracy. The stateément he's referring to,
however,; is the statement which admits the existence of a
conspiracy.

MR, DENNY: Ko, any statement, any statement. It is
not just an admission. It is any statement made in the
course and scope of the conspiracy. That's under 1223,

THE COURT: That can't possibly be trua.

MR, MANZELLA: That can‘t possibly be true.

.%?HE COURT: Because some statements made in the

cou%sg‘pf, say, fraud, fraud cases, are part of the --
T MR, MANZELLA: Conspiracy itself.,
THE COURT: ~- conspiracy itsgelf.

-

A
%

T fHR;'§Q$?EL$A§'€Exa§t1y. The statement cannot be

Yt
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oL 3

1 admitted L_;‘ét:‘il‘thg:compirac;y has been proved. This 1is a

. 2 statement ﬁh.’gphg@ics the existence of a conspirac}.

3 | B In other words, it is, in a sense, an sdnission
4 sgainst the co-congpirator meking the statement. That's

) 5 |  the kind of statement that must be excluded until there's

* 6 independent proof of the conspiracy.
7 | What I have been saying all along, that this
8 ptatement of ;;I_anaon*: is not being offered for the tiuth
? of the matter asserted in the statement, That under Dutton
10 vs. Evans there is, because of that no hearsay problem, and
u that statement iz itself a part of the conspiracy, that's
12 why I referred to it es an act instead of a statement.

7a fls, That statement itself is part of the conspiracy.

& 14
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C Ta-l L - . There is no way ope can prove the conspiracy with-
. 2 | out proving ' the ‘acts‘of a’ qbnspiracy. This is not a statement
3 | again by Manson —- and Mr. Denny made the suggestion that I'm

¢ | not sure if he' was saylng*this «= that it might somechow be

i¥

5 | admissible. if Manson, had said to Swaztz, "We have all agreed,

3 6 Davis, Wataon. Grogan, have agreed if anybody asked about

7 Shorty, he is in San Francisco,”

8 It is my opinion that statement would not be

® | admissible because that's not a statement of a conspiracy.

* | That's an admission which cannot be admitted until there's

1 independent evidence of a conspiracy. That kind of statement
2 | is the kind of statement that is being talked about when I say
3 you must prove the conspiracy independently of that kind of

¥ % 1" statement.
.a_, 15 We're not using Manson's statement to prove, ag
16 an adnission, that there was a conepiracy, but as an act of the
o conagpiracy itself. That'e what we're using Manson's statement
1 for. We're not offering it for the truth thereof.
# All right, the reliance on Gruenwald and Krulewitch

® | is not, I don't think, well taken because of the language I

21 -
read from Dutton versus Evang,

2 | Now, Mr. Denny cites a case, and he doesn't

3
’ have the citation for it and I don't know the czse, 80 we

24 :
can't read the case. It is not an expression of opinion by th%

%

california Supreme Court. 2and Mr. Denny was wrong 2bout the

26

facts of the Krulewitch case and he was wrong about my reading
27

. of the Smith case. and I don't think he's read about the

28
reading of this case with regard to how the California courts

CieloDrive.cOmMARCHIVES




7a~2

-

10

I

12

13 -

14

15

16

17

18

19

20

21

22

23

24

25

26

an

28

5358

look at this rule, Even if they agree with the U. S.
Supreme Court that they don't like conspiracy prosecutions,
we don’t have that here, Wa're not trying to get Davig for
cbnspira?g“bpcéusu we can't get him for murdex.

‘ ; ‘ER.'DEHNY: You're trying to get in evidence by
Virtée of conspiraey that yau can't otherwise.

. MANZELLA: What wﬁ are trying to do is prosecute
him for mur@g;. We'rs not progecuting him for the sub-
stantive offense 6f’c§ﬁ$§iracy in the Shea czse. So the
Qruﬂcﬂ£l§gagéhxxulqw&ngh'gapas don't apply.

| énd tﬁe’best supéort of that interpretation is the
language I read from Dutton versus Evans, whera the court,
although they agread the meabership is changed, but the court’
decided Krulewitch and Grunewald are saying they didn't base
those decilsions on the Sixth Amendment or hearsay rulé but,
rather, on tﬁe~~~ their disfavor with federal -- and they use
that term "federal' conspiracy prosecutions.

Now, there's one thing I thought Dutton versus
Evans says, the liearsay rule is not of constitutional
dimﬁnsion, and that's the objection to this testimony. It is
hearsay and we’re saying under 1223 it comes in as an
exception to the hearsay rule. Aand what Dutton says, the
heaxrsay rule is not of constitutional dimensions and they

ieave that. They say the right of confrontation is, byt that

the hearsay rule is not ~-<

THE COURT: Yes, they state as long as the deglarant
is -~ strike that -- as long as the person is available for

cross examination,. who overheard the statement, and there's
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7a-3 1 no such objection constitutionally.
. 2 Excuge me a minute.

(whereupon, there was a pause in the proceedings.)
MR. DENNY: Your Honor, may I make one observation dur-

ing this pause.

¥ 6 THE COURTt 1I'll give you a shot at it in just a
7
monent.
’ | MR, DENNY: All right.
| MR, MANZELIA: Finally, what I wanted to say was that
10 in <= I don'¢ think that just the Smiﬁh caaé has to be clted
11 . . )
- for t‘hg Pr::pb,ait;tom - The final question of whather ox not
" .

. ) !, o
something is in the furthexance of the conspiracy is up to the
13

jurY§ nr : : ! f\

S 14 oL . ) .
what I am saying is, that Davis's prior asscociation,

..-% " his many noxthe of association with the Family, his participa-
* tion in welding dune buggies -~ in other words, in the broad
8 sense, assisting Manson and the Family in getting ready to
° move, and his participation in the murder of Shea;
N The fact that the evidence we have so far that
” while Vance and DeCarlo discbeyed Manson, that Davis has not
¥ been mentioned zs one that discheyed Manson:
* That all of these things put together supply the
” evidence from which a jury could find that thie statemefit was |
? made in the furtherance of the conspiracy and that Davis was
® part of that conspiracy. That the jury could so find even if
* another interpretation was reasonable. That the jury could:

. : _ find from this evidence that pmy interpretation is reasopable
and that, therefore, the Court, with the limiting instruction,

7b £6) 29| should allow the evidence in.
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7b-1 : 1 | E LT THE COUR'I" -And youx suggestion is, in respect to the
. 2 limit{ng indtruct:tnn, :Ls that it be what?
3 BR. MAHZELLA That the jury be instructed that the
4 testimony ia not: being offered for the truth -- that Mansonts
i 5 | ptdﬁMnﬁ; is not ;being offered for the truth of the matter.
x 6 |  That the st—at‘mr;t; is admitted; that the jury may consider
7 | the statement only if they find at the time the statement
8 was made a conspiracy to conceal the death of she; -= well,
9 . you can't say it that way, but there was a conspiracy to
1o conceal the faect that & crime had been committed and that
n o this statement was made in furtherance of that conspiracy,
12 And that Davis was a part of that conspiracy at the time
13 the statement was made.
* B THE COURT: 1I°'l1ll Ieé you reply, Mr. Depny.
® \ B MR. DENNY: Your Hoﬁor, again, I will state that 1
16 have t8QUENE  f£yom the beginning of this, perhaps not from
1 the beginning of this case, but at least from the time I

18 filed the motion to require the People to charge what
conspiracy they were talking about, I 8oMERt o get them

2 to charge what conspiracy.

2 Now, all of a sudden, at this juncture of the

2 case, they say we're not charging a conspiracy simply to
murder or we're not relying on a conspiracy to murder,

z , which would seem to have been any conspiracy under which
B they had yet gotten in evidencae, they're saying no, now,
% we are charging not only a conspiracy to murder, but a

‘ & ﬁ conspiracy to murder and to conceal an;:l to hide. And that

# is an unusual thing. This is not the normal type of thing

_—

CieloDrive.comARCHIVES



5361

7b-2 1 that:: l:ghppena in a murder. So that they a‘;f.'e not saying,
® 2| look, in any murder where there are multiple defendants
"3 | - it is normal, reasonable, like in any robber} where there is
s ‘-';Qa consp:l::acy to ebmix: mbbery or any burglary that there is
’ 5 | & cqntinuing c.onspiracy unt{l the apoils sre divided or
T 6 | vhatgvar, bub they" re saying that, no, we admit in the normal
7 {  case vhere them is a conspiracy to murder it stops at the

8 timé of the- hiurdcr. 'Look at the Hinman murder, look at the
9 Tate murders, look at the Lz Bianca murders. They're saying

10 here, lpok, becsuse we can't find a body, they're saying in
1 | that case there must have been., You can just sort of grab
2} it out of the sky, because we can't find the body, there must

13

.é ¥ |  now of statements made after we allege the murder was
16

have been a conspiracy to conceal. And, thus, in this

particular murder, because we want to get some evidence in

committed, we are going to say that, yeah, here there was a
1 conspiracy to conceal as part of the original conspiracy
and glthough we don't have any independent proof of it, this

is what we've charging and this is what the jury could so

18
19

8 fls, * find 1if they wanted to and if we can get this evidence in.
21 .
22
23

24

34

26

27
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Now, the jury -~ wall, let me step back. I
submit that it's a denial of due process, a denial of egual
protection, a denial of notilce at this point, a denial of the
Sixth Amendgent right to effective counsel for them to come
up at thiz point and allege this new type of conspiracy here,
in order for them to get in evidence.

Purthermore, I would like to talk to the point
that they‘'re seeking not to introduce this by way of an
admission. In the Miranda ¢ase, the Miranda case made it very
clear that it doesn't matter if a statement is one of
admission or one that'’s exculpatory. If the People are going
to use it, they're going to use it for one purpose and one
purpose only; and that is: To try to convict a guy; because
it hurts him,

Now, it may hurt him because he admitted some-
thing; it may hurt him because he's saying somsthing that was
untrue at the time, and that they can show now by the rest of
their testimony was untrue; it may hurt him because he's
testifying to something different now than he said then,

Bub whatever it is, whether it's incriminatory
or'exgulpatorf,lthey‘re not going to let the People use it
inder the ﬁi};nda‘circumatances.

i
i

i 8o == now, Mr, Manzella says, "Well, we are not

‘uﬁing ib for the truth of the matter asserted. In fact, we are
'attempting to show that 1t wasn t true at all, but merely for

the fact that it was said.{®
The-effeét is Ehe same. The People are trying to

get in thig statement by & single person, to bind Bruce Davis
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to what they contend was this highly unusual -~ and which they .
have to adnit =~ highly unusual continuing conepiracy.

and I submit that, other than that statement, they
don't have any independent proof of it as they should have; and
that for all the other reasone that I have given, that the
Court should not permit it,

THR COURT: Well, the Court is aware of the establiszhed
rule that adnitting statements in furtherance of the objective
of a conspirscy, under 1223, shouldn't be expanded to make
admissiﬁie any declarations made in the course of an uncharged
conspiracy to prevent dstection or punishment.

But in spite of that rule -- which im most strongly
put by Keulewitch and -- by the Krulewitch and the GTURewald
cases -~ these citations that h#&c been presented to we by the
Feople ars persuasive.

There's no doubt that the cover-up activities can

be part of a gonspiracy to_commit those crimes; and that the

rules are clear in California with regard to that,

MR, DENNY: Your Honor, I'm soxrry to interrupt the Court.
I have not cited to the Court one case, and it is a key case
in California.

THE QOURT: All right.

MR. DENNY: I'm sorry to 4o it at this poink. 2And that
is Davis versus Superior Court, 175 Cal Ap 2d.

MR, KAY: <You cited that, didn‘t you, Tony?

MR, MAHQE#LA: No.

THE COURTs 17572

‘f. ﬂn,?nnuuvs cal Ap 24, Page 8. And if I may just run it
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1 | down briefly? I don't want to take too much of the Couxt's

. 2 | time, but it is a key case. ?

3 This wae the case in which George Davis was charged
% | with having conspired with caryl Chessman and with a publishing
> | company to smuggle Chessman‘'s book out of San Quentin.

* 8 And they used -~ they attempted to use the book;

7 they attempted to use certiin corraspondance; they attempted

8 to use a forward and a post logue or something in the book -~

? all of which were statementg by the publisher or by éeorga

| Davis or whatever -- to show that he was guilty of the

u conspiracy.

1 Now, this was on a writ of prohibition that wase

13 taken ﬁp after -~ I'm not sure whether it was a prelininary

hearing or an indictment; possibly an indictment had been

. ? returned on it ~-- go that it was just a quastion of a matter

16
of law at this point.

17
And they said: "All of these thinge that you are

18 :
trying to get in ~~" and thay sought to show the fact that

19 .
Davis wag, of course, associated with Chessman; and they bring

20
out the fact that mere association is not evidence; that the

21
post logué in the book, you can't use as hearsay, unless you

22
establish independently the évidence of the conspiracy. There

23

8a fol must be sope indépandent evidence of the conspiracy.

2 | ,

i

25

26

28
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8a-1 1 And it says:
. 2 "Considering, first, the correspondence
8 - and the 'afterward* these are hearsay statements not
. s "': ;dﬁissible against Davis in the absence of independent
. %1 . proof tending to establish the conspiracy.”
£ ;6 1. . ‘ And they cite Taylor vs. Bernheim, B-e-r-tn-h-a-i-nﬂ.
i 7 ;i;,gl.,{il S %Tha fact of congpiracy cannot be proved
8 | ..by evidence of extrajudicial declarations of an
? -:allcseg QOecbn:pirator. Only after and upon the
1o '3ﬁproof of the conspiracy itgelf can such declarations
1 " be admitted. Indeed, the very danger of admitting
1 such hearsay testimony is that it might be accepted

13

® 5

16

by the jury as proof of the existence of the
conspiracy itself,
"The absence of independent evidence

of the conspiracy in the instant case cannot be

7o overcome by the device of introduction of alleged

1 hearsay statemants of co-conspirators, because

? conspiracy cannot be bullt upon imposed vicarious

2 responsibility for other persons' declarations to

2 whom a defendant has not been related by some

2 showing of common action.”

% And then they go on here:
24

) , "The third fact upon which the

® prosecution relies as proof of petitioner's

* participation in the conspiracy rested in certain
. # statements in the book itself. While the language

* on page 22 of the bopok could conceivably be
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"irterpreted to indicate that Davis planned
with Chessman wrongfully to withdraw the manu-
script in disregard of the warden*s prohibition
of Chessman's writing, the text likevise may be
read to mean that Davis contemplated a legal
. . procedure to tast the legality of the warden's
.4'}qrder. We need not resolve the ambigulity because
the book, too, is hearsay which cannot be used

to.prove thn extstance of the conspiracy itself,"

P @ ’ 'THE COURT. 1 think that your point -- is thst your

main point ip connection with it? That there must be
1ndnp¢nd¢nt ﬁrpof of a conspiracy?

. MRy DENHY‘ . That*s right, And here, they were alleg-
ing saveral conspirucias.

If the Court would look at the book, which «-

MR, MANZFLLA: Can I just make a couple of brief
statements about the case? I just had a chance to read it
as Mr, Denny was talking. What My, Denny left out was the
fact that these wore offered as admissions by the co-
conspirators of the conspiracy. And this is exactly the
point I was making.

There's a distinction between using the co~
conspirator's admission that a conspirscy existed, and
using an act of a co~conspirator which is not being offerad
for the truth of the matter asserted,

And 1 think tlat distinction is clear in this
case, These vere statements of admissions of the existence

of a conspiracy, not acts of co-conspirators.
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8a=-3 1} MR, DENNY: But again, in -~ well, 1f the Court wantas
. 2 to read it, then I won't -~
3 | THE COURT: Yes. What were you saying, Mr. Denny?
4 MR, DENNY: Agein, there was this thing from the
i 5 bock itself that I read -~ page 22 of the hook -~ which ia
/ 6 possibly indicative of conspiracy; possibly not. And they
7 say: "You can't look to that ~-" gnd this was by Davis
8 himself, suppo;cdly -= "You can't lock to that. You can't
g | look“ ti:' those things, until that conspiracy is independently
v | shown."
5115 r ! Your Homor, in this case, 1f I may, again, if’“
12 :"Z:-_Awe].l, Iet?s toke: -~ hzra, ‘I've got it}
) 13 BN ' Let:*: suppasesJohnny Swartx says, "1 saw Manson
¥ 14 f' cuttini ap (in&imting) and burying Shorty Shea."
. \ 15 - ‘Now, this is just as if Manson had made a
16 stateient, a vérbal mck. Here he sees the act itself.
o "I saw him cutting him up and burying hinm,”
e Is that admissible against Bruce Davis?
b MR. MANZELLA: (Laughing) Not admissible, to. show
20 that Shea's dead? ' ’
A MR, DENNY: Is that admissible sgainst Bruce Davis,
2 as part of a conspiracy?
2 MR, MANZELLA: How about as part of a murder?
: 2 MR, DENNY: All right., But it wouldn't =- it wouldn't

% be under the conspiracy doctrine.

1 MR, MANZELLA: How about part of a murder? Ve couldn’t
21

‘ ~ show that Swartz saw Shea's body being cut up and buried?
8b f1s, =

i~

26
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.conspiracy doctrine. This is an act of Manson, and you -~ there
is nothing up to this point to show that it was anybody's idea
4o eut up that body and bury it.

penalty for cutting up and burylng bodies.

MR. DENNY: If you saw that ~- if you saw that and you --

MR, MANZELLA: We'd-still*be tz}ing a "no body" case --

MR. DENKY: No, no indeed.

MR. MANZRELLA: =-- becaume Davis wasn't thare at the tinme
Shea was cut up.

THE CQOURT: Let him finish.

MR, DENNY: All right. This is aexactly what they're
doing. Thias ig an independent act now, dona after the
conspiracy.

Now, if you are trying to get that evidence in,

under the cohspiracy doctrine, you don't get it in under the

Manson ie dQoing this himsélf. Now, suppose there
were an additional --
THE COURT: Well, is the inference there ==
MR..DEH&Y: ~-= an additional penalty, an additional

THE QOURT: Well, there probably is, somewhere in the -~

MR. DENNY: In the Great Beyond,

THE COURT: No, probably right in one of the California
codes.

MR. DENNY: Well, there probably is. Desaecrating a .
Corpse or something.,

MR, KAaYr Sure.

THE COURT: Well, probably some sort of a == if we were
to look at ik, tﬁnpéohably is 2 misdemeanor to Ao something like

1
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that, - | .

MR, Dnnﬁ*:g;? ALl right. |

THE COURT:; -- to dispose of a body without following
the sections of the Health and Safety Code.

MR, nEBHY:; All right. ‘Let's say that under the Health
and Safeby CQde,_EheQe's S éeparate offenze of cutting up
bodies,

conld the People, by virtue of having evidence that
they saw Manson cutting up this body, convict Bruce Davie of
that?

No. Becauge they don't have any independent

| proof that Bruce Davis conspired with or agreed with Charlie
| Manson to cuyt up that body.

If Manson 4id it, he did it on his own hook -- or,
that's all the evidence they've got. They have just that act.

and it's no different than a verbal act of Charlie
Manson alone.

tUnlees they have some other evidence that there ﬁas.
a conspiraay, they could not ¢onvict Bruce of a Health and
Safety Code violation, an.additional offense.

He cannot be bound by Manson's act of cutting up

' that body. No more can he be bound by Manson‘s statement,

without some other independent evidence to show that that was
part of the conspiracy.

THE COURT: And Mr. Manzella, the People contend that the
evidence they have produced -- or will produce -~ that avidenc§,
together, is sufficient to estaplish that disposition of the
body was part of the conspiracy?
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MR. MANZERLLAt Exactly. Yes, your Honox,
THE CQURT: what things do you point to?
MR, MANZELLA: I've already named some of them for the
Courts - k
y Da&is‘s many months of association with Manson;

His participation in the Manson plan to gather
togebher.mcney'and kuppliéé and getting the dune buggies to-
gether to go to the desert;

His =~ the evidence of his participation in the
Shes murdexr itself; and that includés -- well, actually, that
is the broad -- the hroad encompassing category: The evidenhce
Of his participation in the aurder iteelf,

THE COURT: In other words, if Ruby Pearl were to be
believed, that he was one of those who approached Manson, or --

MR, KAY: Shea.

MR, MANZELLA: Shea.

THE COURT: -~ Shea, on the night before Phea
disappeared --

MR, MANZELLA: Right. That's one piece of evidence that

| comes in that categoxy.

Fuxther, he made statements to -~ to -~ I believe he
made statements to Flynn; and he made statements to wWatkins
about digposing of the body.

2ng Watkins -~ didn't he say to Watkins that the

| body was buried at the ranch?

MR. KAY: It was elther Watkins or Springer.
MR. MANZBLLA: He said momething to wWatking, I'm sure.

THE COURT: Well, now, that --
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1 MR, MANZELLA: And ~-
. 2 THE COURT: =-- doesn't come in as part of the

3 | conspiracy. That's not -~

4 MR. MANZELLA: No. I'm talking about the evidence,; the
5 | circumstantial evidence that concealment was part of the

* 6 | conspiracy. That's what I am talking about.
7 MR, DENNY: That's not circumstantial evidence. That's

8 an admission made gf -

| ~M3; KAY: Well, an admiseion’s circumstantial evidence.
10 Mg;jM#NZELLA: That's circumstantial evidence.
8¢ fol U " MR. DENNY: Well, I == S
12
13- . o
x 14 -

o .
16
17
18
19
26

21
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28
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- jury of thig evidence, with the admonition that has been

THE COURT: The Court belleves that it would bhe
admisgible undexr the theory that you have presented to me.

The Court believes that since cover~up activities
can be part &f a conspiracy to cémmit the crime, that under the
cases, the cases cited, that -~ the Genger case, 250 Cal Ap
24 351, and the Tinnin case, 136 Cal Ap, and other cases which
you've argued to me -~ that this would be a matter for the jury.

The Court finds that there ls sufficient evidence

in the record at this time to warrant the presentation to the

suggestead. .

MR, DENNY: Wéil,’your Honox, may I just offer this one
furtherx dbjechinh?: ﬁnd that ig -

THE deRﬁ: We have been arguing this now for ~-

MR. DENNY: - I ubderstand that, But I want to -- I
certainly hope to protect tﬁe‘racér&”in'this case, because I
think the Court is ;oﬁmitgiﬁg:gxave prejudicial error here.

And that is'tha; there is not sufficient evidence
thus far in the record to éshabliﬁﬁ a prima facle cage yet of
elther murder or conspiracy to commit murder.

THE COURT: Well, since --

MR. DENNY: And there's no corpus delicti yet
astablished,

THE COURT: We have sald xomewhere along the line here --
and I hope that it's clear in the record ~- that the Court is
assuming that, for the purpose of this argument, we have been -
all of us have heen agsuaing -=

MR. DENNY: I have not been assuuing it, your Honor.
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THE COURT: Well, the Court is assuming that the People
will be able to establish that there is a -- there has been a
homicide committed: and that it was committed by criminal
Means.

MR. DENNY: Well, your Honox, I think at this point, with
this testimony, as dangerous as it is, that until the People
do that, under 1223, if the Court's admitting it under 1223,
that the Court should not allow this to be admitted at this
time.

Because when it's once in, you're naver going to
unring this bell, no matter what the Court does. So that it
ghould not ==

THE COQURT: Well, if =--

MR. DENNY: <= ghould not be admitted until the People
have establighed the corpus delicti. 2nd as yet, I don't
believe they have established the corpus daelicti of murder, =--

THE COURT: Weli. haven't they ~-

MR. Dﬂﬁﬂfz -~ nor have they established the corpus
deligti of conspiracy go(cqmmit~muydgr.

MR. MANZELLA: I might point odt that there's only one
witness left to testify strictly on the corpus. 2And wheh Ehat.
withesgss testifies, there1wi11:hﬁve been all of the witnesses
who testified to the satiafactiop of the jury in both the
Grogan c¢ase and the Manson case.

MR. DENNY: Well -~

MR. MANZELLA; Which ie some indication that we have
come prebty close to establishing the corxpus, if we haven't

already done s0.
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MR. DENNY: It's no indicsation to me.

THE COURT: No, it's no indication to me, It's different'

defense counsel and different issues. The trial of this case
has gone considerably different than the Manson case.

MR, DENNY: And your Honor, I ~=

THE QOURT: But I am makiny an assumption, for the

purpose of admitting -- and altering the order of proof, as X

have a right to do under Section 1223 ~-

MR, DENNY: Well, your Honor, I -~ with all due xespect,
i don*t know wheye Mr. -- what's the name of this witness?

THE COURT: Swartz.

MR. KAY: Swartz.

MR. DENNY: Swartz. -— where Mr. Swartz cOmes from, from
what distance he comes. Barbara Hoyt does not come all that
great a distance.,

But I submit that at this poink, the Court should
not alter the order of proof, because ~- unless this Court is
going to make a finding now, over my objection, thsat ths cofpus
delicti has been established.

THE COURT: Well, if the corpus delicti is not establishe

MR. MANZELLA: Then there's no case.

THE CDURE;':F- do you helleve that the case will go any

further, ovezr your motion under 11187

- MR, DEQN?; Your HOnoﬁ, I don't know. I =~ I don't know.

ﬁut.iflthe Court is of thé'bpinion that it has not .
as yet been established, then I don't think we should get this

testimony in.

THE COURT:  Well ==
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1 MR. DENNY': Because we've still got -- we've still got el
. ) your Honor, we've still got another case here, where there
3 obviously hae been a corpus. And I think it's going to be

4 prejudicial to this defendant in the extreme, if certain

5§ | evidehce ig == |
1 6 THE COURTs The Court dces not believe that it would be

7 prejudicial whatever to the defendant, in the Hinman case,

8 I think the jury is fully capable of separating

? the two cases. And this obviously pextains to the -~ these

10 | gtatements obviously pertain to Shaa;

11 And if the People are unable to establish the

12 corpus in the Shea case, this whole thing will --

13 A1l right. Basically, the People have brought me
to the opinion that this ig a matter for the jury to

determine, and the Court does find that the evidence is

»

16 sufficient to permit the People to present the statement.

9 fol o So, let's proceed.

18 '
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lfour Honor. Yes, I will.

(Whereupon; the following proceedings were had
in opeﬁ court within the presence and hearing of the
Jury:)

THE COURT: The record will show the jurors are present.

Off the record.

(Whereupon, a discussion was had off the xecord.)
THE COURT: On the record.

All right, the record will show that all the

Jurors are present. The defendant is present with his
counsel, Mr. Denny; And Mr. Manzella for the People.
‘ There was a question pending. Do you wish to
repeat 1t? .
" MR, MANZELLA: 1I'm not sure how far we had gotten,

Q " BY Mk HAHZELLA Mr. Swartz, will you tell us
in this conversgtion that you had with Charles Manson,
noulﬁ you tell .ug what you said and what Mr. Manson said?

THE OOURT' All right, an objection has been raised,
i;dies and'gentieﬁnn,f The Court overrules the objection,
but the Court edmonishes you that the --

MR, DENNY: Your Honor, I wonder if the Court could
bring the microphone np, I'm having a little difficulty
hearing and I wonder if some of the jurors are.

THE COURT: Of course.

The Court admonishes you that the statement is
not admitted by the Court to prove the truth of what was
stated, and you are not to accept it to prove the truth of
what was stited. Any evidence of a statement made by Mr,
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1 Manson shall not be considered by you against Mr. Davis uni.us'
2 | you shall first determine, from other independent evidence,
3 | that at the time the statement was made a conspiracy to commit
4 a crime existed and unless you shall further determine that
5 | the statement wes made while Mr. Manson was participating in
6 | the conspiracy and before or during the time that Mr. Davis
T was participating in the conspiracy.
8 | And, finally, that such sl:e;tetuent: vas made in

? | furtherance of the objective of that conspiracy.

W I*11 read that once again to you.

C| Any evidence of g stateﬁent made by Mr. Manson

12 shall not be considered by you against Mr, Davis unless you

13 | shall first determine from other independent evidence that at

¥ 1 the time the statement was made & conspiracy to commit a crime

5 exi,a;:c& And unless you shall further determine that the
R 'statement was mede while Mr. Manson was participating in the
' O Mcanapiracy and ’before or during the time Mr. Davis was

S partictpat:“iug fn. l:hq eonapiraey, and, finally, that such

® statmenb wag mada in furtherance of the cbjectives of the

r £,
2 conlpiracy. ,

2 You my Jproceed,

L f:

2 Q  BY MR. MANZELLA: ALL right, Mr. Svartz, vould
% ycu tell us what you ssid and uhat Mr. Manson said in that
24 converaatian? B
® A In a passing conversation with Charlie, uhi.ch

26 S m—— e,

took a ver shg;t time, I asked him if | h& had seen Shotty.
And he said; yes, that a friend of Charlie's had a friend in
San Franc:tscohnnd needed som%one*;gaxo:k_aﬁd that Charlie

a

28
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Sg;d Shorty sbout it and I guess, apparently, he took the job. |

. Charlie said he gave him some money and that Shorty had went

=ty

to Sm Francisco. —
2 Somtime after that conversation did Mr. Hanson

P

and other members of the Family leave the ranch?

A Yes, they did. |

e And spproximately within what period of time
after the conversation did they leave?

A The last of August, as far as 1 can remember,

Q Well, within, if you can recall =~ within what
period of time after the conversation did they leave the

ranch?

A Ten daye.

R Now, sometime after the conversation with Mr.
Manson ~~ strike that.

Your Honoxr, excuse me, I thought the exhibits
wers b‘;‘zt: here,
' May I have a moment?

THE COURT: Yes, you may.

cLrT (Whercupon, M. Manzella exited the courtroom,

!

_1‘?5-' o returni:g short].y,,and the following proceedings were hadi)

‘R BY I{R. 'MANZELLA: Mr. Swartz, had you ever seen
Shorty u:!.tl; a nt of revolvers?
;A .. Yes,
Q And 4f you racall, had you seen Shorty with those

Vo

revolvers on one occasion or more than one occasion?
A More than orie occasion.

Q Can you describe those revolvers for us, please?
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A 45 caliber Colt-type pistols.
| Q And did the revolvers appear similar to each

other?

A Yes, they were twin -~ a set.

Q All right. Did you ever see Shorty carrying
those revolvers in sny kind of container?

A In a brown attache case.

Q All right.

Now, at some t:ime after you had thi.s conversation

with Charles Hanson, did you see Bill Vdnce and Danny DeCarlo

at the zanch’?

-:ﬁ.-— Yﬂ.—u
Q All right. And within what period of time after

the conversation with Manson did you see them at the ranch?

A~ A few days. I can't remember exactly how many

days it was.
Q Would you say a few days?
A Yes.
- Q Now, when you saw Vance and DeCarlo at the ranch,
vas ?:tgig after Mr. Manson and other members of the Family

- had ‘left the ranch?

A Yes.
q All xtghm
T want to direct your attention to the two

AR

revoivsrs ﬁhich ﬁa\ie been marked People's 53-A and 53-B for

ident:lf:lcation. _

| " Do those two revolvers appear familiar to you?
A Yes.
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Q And what do those two revolvers appear to be?

A They're Shorty's pistols.

Q Directing your attention to People's 54, does
this case appear familiar to you?

A Yes.

Q And what does that appear to be?

A That's the case that the pistols were carxied in.
Q By Shorty?

A Yes.

Q Now, when you saaw Vance and DeCarlc st the Spshn

Ranch, where did you see them the first time you saw them
at the Spshn Ranch at this time that you have been tastifying
abput; where did you see them?

A I was in & room at the east end of the boardwalk,
I call the prop room. I was>in there cleaning some car parts
and they walked in with the case and the two pistols. |

Q Now, this room that you were in, was that anywhere
near the office?

A Yes, right next door.

Q The office,was that the last building?

A At the extreme east end of the buildings.

Q All right., And the room you were in, was ths
roou that you called the prop room which was next to the
office?

A Right,
¥

¥

R  Now, what did Vance and DeCarlo do when they

- Y

'Awiiked in with -~

- Well, stxike that.
R

. .
. . - '
4 . . 7 . .

P A
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'
-

You sald you saw them with the pistols and the
cage. What pistols and case are you referring to?

A The pistols lying right in front of me and the
brown case laying on the table over there.

Q Referring to People's 54, which ig the case in
People's 53, which is the guns?

A Right.

Q All right, What did they do after they walked
in with the guns and the case?

A Well, after they came into the room, they each
taok one of the pistols and started breaking it down and
cleaning it,

2 And did you know Bill Vance before that occasion?

A Yeg.

Q Where did you know him from?

A Well, the first time I met him was after I got
out of the Army, up at the ranch,

Q All right. So you knew him from Spahn Ranch, is
that 'c'orre.ct?

A Correct,

Q How about DeCarlo? Had you seen him before that

occasion?
_“ ‘A, Yes.
it g And you ktew him from around the ranch as well

L

. or di& you knaw hﬁm from -—em

-

1

{ (1 1Y ", fot sz & very long length of time, no.
R Well; when\you did know him, did you know him
ftoﬂf%réﬁﬂﬂithe ranch?
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O RN
b,A | 'fea;
*§Q “L'XIifrighi.
May I have just & moment, your Honor? I'm soxxy,
I need two other exhibits,

THE COURT: Yes.

(vhereupon, Mr, Manzella exited the courtroom,
returniug shortly, and the following proceedirgs were
had:)

Q BY MR. MANZELLA: All right, Mr. Springer,
directing your attention to the photograph which has been
marked Peoplets 77 for identification.

Do you recognize the person shown in that photo-

graph? |

A It is Bill Vance,

MR, DENNY: I think you may have misspcken. You called
him Mr, Springer. _

MR, MANZELLA: I called --

ME. DENNY: You called Mr., Swartz Mr. Springer.

MR. MANZELLA: 1I'm sorry.

2} BY MR. MANZELLA: Mr. Swartz, directing your
attention to Pecple’s 77-E.

Do you recognize who is shown in that photograph? |
A Itts Bill Vance, '
Q | And directing your atteniion to People's 73.

Do you recognire who is Qhown in that photograph?
A It is Danny DeCarlo.

Q Now, sometime after that, did DeCarlo or Vance
1eav§'Spghn Ranch, if you recall?
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e

9a=4 . : 1| HR D‘Em' ‘ Well, I*ll object to that as compound,
. 2 | "DeCarlo or Vance. .

8 THE COURT, N -Sustained,

4 Q ~BY MRS HANZELLA. All right. Sometime after

5 | that did {)Me(‘.aﬂi}fye/ the ranch, if you recall?
. 6 A Y286
7 Q Do Do you recall within what period of time after

CRET e ————
e ANIE SR

g | you saw him with one of Short:y*s guns, wi.thin what period of

o e mm e s e AR TG e R LA e ot i——— rrr—

g time that he left the ranch?

10 A weu, 1t: was_either -- last -= the real lauter

e e - ————rae

11 | part of Qctober or the flrst part of September sometime. I

P

12 can't rmmbw
13 ‘*MM{MM n‘rou mean the latter part of August?
) | 14 A Augutt, right. Right, excuse me,
. 5 Q Agt_lﬂ *&:oﬁ_y‘;x recall whether or not sometime there-~
: 16 _after Eﬁa’gce left the ranch?
o - A I think he did, yes., I don't remember :eeing hi.u
18 around much, T T
19 Mﬂl right. And after that, the last time that
0 you saw Shorty at the ranch, when you had the conversation

21 1 with him, have you ever seen Shorty sgain?

2 A No.
% Q Have you ever heard from Shorty again?
2 A No.
= MR, MANZELLA: All right, thank you., I have no further |
: % questions, your Honor. |
'. 7 THE COURT: Croas.
% MR. DENNY: Yes, your Honor.

CieloDrive.comARCHIVES



9a-5

8

4

’gb fls.s

iz

6

7

8

9

10

11

12

13

14

15

16

17 -

18

19

20

21

22

23

24

25

26

27

2

5384

>

§ -

*what? ©

¥
L
.

o2 " . 3‘?{‘&1‘0 DENNY:

Q - Now, Mr. Swartz, your position at the ranch was

h;ﬁ;no position. I juet worked there.

CROSS-EXAMINATION

i ta N

é -
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9b"‘1 1 ‘

R Doing what?
. 2 A Oh, spent most of our time cleaning the barn out. .

3 Q And what did Shorty do?
4 A Oh, basicslly the same thing when he was there.

! 5 Q Which wasn't very often?

. 6 4, He came and he went.
7 b Q He ceme and he went?
tg ' E A Yeah.

: 9k é Q, ";'nl,m"ing; August lie came and he went, August of '69?
o | A. - R:I.ght,;:igl;t: ‘ '
1t ‘;J, i.:q“‘ Soné d&gg he was there, some days he viasn't?
12 i x Absolutely.
13 a Q B Au& a'tfte'\r' £he August raid, after he came to
B 14 pick you up, after your two days in jail there, he still
." 5 | came and he went, right?

? 16 A I guess he did.
v | Q All right. And when he wasn't there, you did
18 the work with some of the other guys there, too, right?
19 A Right.
2 Q When he was there he helped with the work?
2 A Absolutely.
= Q All right. And how long had you been at the
28 Spahn Ranch, say, in August of 19697

; 2 _ A How long?
%  ‘ Q Yeah.

® % A Two, three months, Y guess, four.
2 Q Ever worked there before?
% A Off and on since 1963.
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‘ “ﬂ'll cutting out, did he?

§ - O Voo T ot " o
w2’ &Y He bad no’ reason to.

2 All right. And you came and went?

A Right,

] Off and on?

A Right,

Q You didn*t tell Shorty when you were cutting out,
did you?

MR, MANZELLA: Objection, it is beyond the gcope of
direct. It doesn't appear to be relevant.
o THE COURT: Sustained.
o Q BY MR. DENNY: Shorty didan't tell you when he

Q . That’'s right. So the answer is he‘didn't?
‘AL Righti o
.+ Q@ - All right. Each of you vere your own boss?
A Absolutely. _
Q Both pretty independant souls?
MR, MANZELLA: Objection, it is beyond the scope of .
direct. It doesn't appear tc be relevant.
THE COURT: Overruled. You may -answer.
THE WITNESS: The question again, please?
Q BY MR, DENNY: Both independent souls, you and
Shorty?
MR. MANZELLA: Objection, calls for a conclusion on
the part of the witness without foundation.
THE COURT: Sustained.
7] BY MR, DENNY: All right, sir,

Now, this conversation you had with Shorty about
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it

Frank Retz, Shorty wasn't secretive sbout it at all, was he?

A No, he wasn't.

Q " And he didn'c pull yoﬁ -aside apd whisper in yourx |
ear, "I got a job that's lined up with Frank Retz"? He
didn*t do anything like that, did he?

A Fo. .

Q To your knowledge he talked about it with other
guys around, didn‘t he?

A It ip quite possible, yes.

& Well, you heard it from other guys thet Shorty
nay have 2 job, didwt you?

-A I believe he was the firgt ohe to tell me about

R Afte,rnrda?
¥ :r;A‘: It is qu:lte poasible I may have,yes.
Q. ¥t vas kind of common talk arocund the ranch,
7,0 A . Yesh, I believe it was.
a 'Su;:(;.. And he told you that this job -- well,
let me ask you this:
" Now, when you had this conversation with him
about the job, was this daytime, nighttime or do you remember?
A It was daytime, _
Q All right, And, in effect, you said more power
to you, good luck, right?
A .Absolutély‘.
R All right. Did he tell you anything about the
terms of the job; what be was going to get?
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Yes, he did,

By way of money?

Yes, he did.

What did he say?

He said he had been offered $80 a week.

380 a week?

Right.

Anything else?

A Well, it was to be a watchman on the adjoining

o > O > O P o >

property for that, $80 a week,

Q Well, what was he going to get? Anything else
besides this $80 a week?

A Nothing I know of, no.

Q And i3 1t your statement or your testimony now

i tlh;a;': after that conversation you didn't see him again or

* 1

'would you say that you might have seen him around a time or

; WO aft:er that: and then didn't see him again?

A Well T m:lght 'have seen him a time or two that
day, _but the next day and the day after that, and the day
after that, I don't remember seeing him.
=g You don't: remember seeing him?

A No.

R But you're not sure about what particular day it
was that you had this conversation with him?

It was about three days aft:ex‘ we got out of jJail.

Q About three days after you got out of jail?
A Approximately, yes.
Q All right. 2nd you were arrested the 1éth,
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releaged on the 18th, so that would make it about the 21st
this conversation happened; around there?

A Approximately, yes.

Q All right. And then, you might have seen him
that day, but you didn't see him aefter the 21at?

A 1 don*t believe I did, sir.

Q Okay.

By the way, when you did see Shorty around the --
around the ranch, he was living out of his car, is that
right?

A Well, the few days after he brought me back from
the County Jail, yes.
| Q All right. And you drove in that car, did you?
A T rode in the car, yes.
g Yes.
: And did he comment to you anything about the
caﬁdiﬁibn of the car at the time he was driving you?
SN MR, MANZELLA: Objection, calls for hearsay.
MR. DEHNY It is not admitted for the truth of the

- atttqment, your: ﬁonorg but for Shorty's atate of mind about

thq‘condition‘oﬁ his car and whether he would have used
thét'to'gd 30ﬁéhﬁlace or not.
- ., THE COURT: All right, overruled. I'll let you answer
1. B

THE WITNESS: No.

Q BY MR. DENNY: All right. Did you observe his
car, the condition therecf at all, sir?

A In comparison to the rest of the vehicles around
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the ranch, it looked pretty good to me.
(Laughter.,)
Q BY MR. DENNY: How about your car, sir?
A Well, that's one that looked a little better
than his.
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10-1 1 Q what kind of car did you have?
. 2 MR. MANZELLA; Objection. It doesn't appear to be

$ | relevant. C
4 MR. DENNY: Well, it is very relevant. I'll connect it

5 up ih just a moment.

L4

6 THE COURT: It appears to be outside the gcope of

? | direct. Sustained.

8 MR, DENNY:; Well, your Honor, may we reserve this point,
9 to take him as my own witness here at the conclusion, for just
101 a moment?

1 THE COURT: Yes, you may.

2 Q BY MR, DENNY: MNow, Mr. Swartz, I am interested in

13 Danny DeCarlo and Bill Vance, these two fellows that you say

A 4

. : you saw with Shorty's guns sometime after Mr, Manson and most Of
. ® | the othor members of the Manson Family, if you will, left; is
16 that cight?
o A Yes.
1 Q And that was after Mr. Davis had also left the
» ranch, huh?
& A (¥o responee.}
2 Q Well, let me ask you this, sir. Do you remember
% Mr. Davis being at the ranch at sbout the time you say that
2 you had this last conversation with Shorty? Say around the
% “ | 2Lst or so of Auguet?
% Was Mr. Davis even there?
| % A Well, I can't -~ he wasn't -~ I can‘t remember
. 27 his beiny around when I had the conversation, But I think he
28

was on the ranch,
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. Vance and DeCarlo.

Q Mr, Davis came and went, too, didn't he?

A .. Bverybody 4id.

Q . . Everybody did.

A Right. . _

Q All right. And Mr, Davis 1eft‘and was gone for

several days, and then he'd come back: right?
A Quite possible. o
Q AllL éighti' And you di&n'k keep particular track of
Mr. Davis's comings or goings, &id you?
MR. MANZELLA: Objection. It's beyond the scope of
direct, ‘
THE CQﬁRTz Sustained.
Q BY MR. DENKY: All right. well, let's get back

to your direct testimony, then, about these two characters,

And you say you ==
Excuse me, your Honor., I wonder if I mpay get an
exhibit out,‘juat for a moment? '

THE COURT: Yes, you may.

(Pause in the proceedings while Mr. Demmy
repaired o the exhibit room, returning shortly, whereupon the
following proceedings were had:)

Q BY MR, DENNY:1 Well, sir, I wonder if you'd come
down here, and grab thap hand-mike 2 moment, in front of the
witness stang?

Can the jurors see that, at tha end there?
Maybe if you'll take this pointer ang ~- first of

all, let me just show it to you here, so you can familiarize
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yourself with the layout.

This is People's 29, and we are looking at the
derial photograph.

Do you recognirze the corral and the yard area,
Geoxye Spahn'shnusa(ﬁnaicating), the boardwalk, the barns?

A Yes;‘il‘

Q All‘righb. Now, a0 the jury -- well, why don’'t
you just, to ma;zaq this pbint.;ppinb out this room where you
saw Bill Vance and Danny DeCarlo with thése guns?

A I maw tﬁem'right here (indicating) at the extreme
east end of the boardwalk. |

Q@  all right. Now, if you would, I'll put this in
front of the jury, and with the pointer here -- I'll agk you to
move over a little, so that all of the jurors can see -- would

you point that out to those jurors?

A Tt*s the last room,; right there (indicating).

Q All right. &And what room did you call that?

A Well, I called it the prop room.

Q Pid DeCarlo sometimes call that thc'gun room?

A Yen.

Q That's where he had his guns, all laid out?

A Yes; sir.

Q And this is where he made bullets for the guns,
reloads?

A Yes.

Q All right. 2And when you went in there on thie

particular occasion, were there guns -~ other than these that

you've talked about -~ were there guns there in the gun room?
A I think there were. But I wouldn't swear to it.
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10a-1 1 Q All right. WNow, sir, XI'll ghow you a plctire
. , | that's been marked 80-C, and I'll just show it to you at this
3 point.
4 Do you recognize that?
! 5 A Yes, I do.
. 6 Q and what is that? what does that depict?
7 A Thie is the gun room door right here (indicating).
8 THE COURT: The Hhiilding below which it shows "gun™ and

¢ | the initials "y, B."7?
0 THE WITNESS: Yes.
1 MR. DENNY: all right. And I will place that here so

12 again the jurors can see it.

1B | Q and would you point to the gun room?
. 14 A Thie building right here (indicating).
. 15 | Q And do %go‘u know if there were sleeping facilities
’ 16 there, as ;::eii as 'gun loading equipment and stuff?
1 A Yes, ‘there was. | 1" |
18 Q I-Iow ma;uny? For how many people?
19 F I've got no idea.
20 Q More than one?
2 | A Yes.
22 o] Al)l right. 2And do you know if more than one

% | pexson slept in there?

» 2 | A I--Idon't believa I've ever been in there.
% Q All right. You have been around late at night,
® % though, while people were in there; is that right?
. 2 A Well, I assuned there were, yes.
2 Q all right, Do you want to retake the stand, sir?
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}‘g: ) 1 Thank you. Now, sir, vou say they brought these
. 2 | gune in. Did they bring them in in the case (indicating)?
3 A {Paugse) I think they did, yes.-
4 I'm positive they did.
’ 5 Q You don't by any chance have such a vivid
c 6 | recollection of this that you can remember who was caxrrying the
7 case, dp you?
8 A I seem to remember Bill Vance was carrying it.
9 | Q All right. and then, when they got in there, they
10 opened up the caése, took out these guns, and started breaking
11 | them down and cleaning themy is that right?
iz A Yeas,
B Q All right, You don't happen to remember the
# ¥ | sonversation that was going on, then, do you?
. . 15 A Yes, I do.
) 16 Q I see. And did the conversation involve My, Shea?
1 MR. MANZELLA: Objection. (alls for hearsay.
18 THE COURT: Sustéined.
o MR, DENNY: All right. Your Honor, may I approach the
2 bench? a
A THE COURT: Yes, youw may.
2 (-;Whemupon, -the' foilwing proceedings were had at
% the bench among Court and counsel, outgide the hearing of the
: * Jurys) o
% MR. DENNY: ¥Your H.nor, I would like to make an offer
i % of proof that the witness would state that he overheard Vance
. 7 and DeCarlo, and Vance and DeCarlo were talking and stated,
@ "Well, we finally got Shorty's ego."” That Vance said they
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10a-3 ! | bpought the guns from Shorty.
. 2 THE COURT: Vance said ==7?
8 MR, DENNY: They bought =- "We bought them.”
4 All I‘ve got here in the statement -~ and again,

tliis is one Of the statements purportedly made in front of

($2

S | Mr. Katz ang Mr. Whiteley, on December 1, 1970, at 3:00
7 P, M. -~ that "Vance said they bought the guns from Shortyg‘
8. Now, I would admit that this is -- I would submit

that this is admissible urder Péople versis Spriggs. People

10 versus Spriggs is a California Supreme Court case that says

. where another person admits a crime -~ a person other than the

defendant who has been charged with it -- that is admiasible

13 . .
in evidenca.

And I submit that this statement, "We finally got

Shorty's ego” =-

16
THE COURT: Not the statement, "We bought the guns from

17
Bhorty"?

18 .
MR, DENNY: I would submit that under Mixanda, that

19
avan if it's exculpatory, it still constitutes an admigsion;

“ that if it were used by the People, they would use it as an
. admizsion; that it's up to the jury to determine whether they
* were making a false statement or not.
i But that-this conversation, along with, "well, we
* i finally gbb Shorty & ego,” is admissible; and if the Court
® holds Ehab *well wa bought the guns from Shorty," is

w

2

inadmxssiblw, for some reaaon, thcn.cartainly the stakement,
27

. "Well, we finally got Shorty's ego,” I submit, is admlssible
28 - e,

1ob fol as an adwilssion, an admihsiqh'ngainst penal interest.
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10b-1 1 THE COURT: Well, under Miranda, how does the --
.- 2 MR, DENNY: Well, Miranda says any statement taken
3 | from a defendant will not be admissible without the required
4 | Miranda admonition, whether it is incriminatory ox exculpa-
) 5 tory, because if the People are seeking to admit it,
> 8 obviously, they are seeking to admit it in some kind of
7 incriminatory way.
8 And I submit thessme is true here. We are
9 seeking to admit this conversation, these statements, in
10 evidence as admissions against penal interest, which, even
i though part of it might be exculpatory, nevertheless, I camn

2z argue <= just as the prosecutor would be able to atgue ~-

1 that this was simply a dodge that they were making in
! ¥ | front of Swartxz, to try to throw him off the track -- the

o .

16

same as Manson was trying to throw, supposedly, Swartz off

the track, when he said Shorty went up to San Francisco,

1 I can make the same argument that the prosecutor |

18 could make in the ugse of thege statements.
THE COURT: The People?

MR. MANZELLA: Two points. First of all, this

19
20

2 doesn't apply under the Spriggs, because it's not an
a&n}iﬁi_on that Vance or DeCarlo killed Shea.

0 o "/ * MR, DENNY: Oh, yes. It == it's an admission that
24 C
r T could be uaed against them, if they wexe charged with it,

A R HR MANZELLAu It's not an admission that Vance and

x .—*: '
v

26
DeCarlo killed Shea, so therefore itt's not admigsible under
27

. | the Spr:lggs doe;:rine, bécause it's not an admission that the |
~ 28

22

decln:ant or declarmtl -~ against the penal interests of

H
i
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¢

L]

the declarant or declarants.

Seecondly, that the evidence would ~-- the
probative value 18 outweighed by its prejudicial effect on
the jury. And I have got some cases I would like to cite
on this.

This is an attempt on the part of the defense

_ to show that theres are -- that other persons committed the

crime, And we have. already argued this one, but 1 have
got some cases I would like to cite to the Court, which say
that there has to be a certain amount of evidence that other
persons were guilty of the crime before the defense can
argue it. ‘

MR, DENNY: We have got it.

MR, MANZELLA: And the reason 1ls that -- that it
prejudices the People's case and tends to confuse the jury.

MR. DENNY: Well, your Honotr, stringely and interest-
ingly enough, thelr own witness, Ruby Pearl, testified that
she thought it was Bill Vance involved. $o that's one thing
from their own witnass.

Secondly, their own evidence shows that the
suitcase, the gray suitcase here «- which is in evidence -~
and the bag, the attache case, the gun case, contained
a number of items of identification, driver's licenses,

a nuuber of checks, all made out to either Dwayneé Schwarm or
another of Bill Vance's aliases -- and these were recovered

up in the Ballerat-Goler Wash area -- all of which tends to

., Show that Bill Vance was responsible for the death of

Shbrty Shea. - ;

*oyu
4

te v
¥ s .Y
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It certainly shows it as much as any evidence
that they have produced thatBruce Davis or Cherlie Manson
were resporsible, and --

THE COURT: Well, now, who purportedly says these
statements? Xs it Bill Vance or -< who says -~

MR, DENNY: Your Homor, I =--

THE COURT: Does the statement show it?

MR. DENNY: I don*t know. We can have an en camera
hearing to determine what the witness would testify as to
who said what. All I have are the typed notes of the
intexrview had by Mr. katz «= and presumably Sergeant Whiteley|
- bo,n Decembeyr 1 with this witness.

And it's just get out that Vance and DeCarlo
were talking and stated, "Well, we finally got Shorty's
ego.” Smirking. And the "smirkiog" is in p&:enﬁheaasa

THE CQURT: T* Leems -to-’me a8 though ==

MR, DENNY: Now, whether either one of them said it
as far as that goes, doesn't really matter.

THE COURT: It seems to me insufficient -~ well,
what do you contend shows that DeCarloe mighi: have been th --:'

MR. DENNY: Because DeCarlo is Richard Alan Smith,
and DeCarlo is the one who got the guns out of hock.
DeCarlo is the one who went to the pawnshop and initially
gigned the name of Donald 3. Shea.

MR, KAY: No, that's wrong. The evidence shous -~
the only evidente we have on the point is from the Manson
trial, and it shows that it was -« it wasn't DeCarlo who
d}di that ; it was Grogan who went to Sam Launer and
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signed the name "Shea."

v And in ifaet,, he testified to it at the Manson
trial, and ther on redirect examinstion, that the rvedson he
remembered that it wasn't Shea who signed the name waa that
it was some tall gzuy.

And it vax later discovered that it was Grogan

who signed, who went in to get the guns and aigned Shea's
name,

MR, DENNY: Well, at any rate, the guy who finally
did get the gung out of hock was Richard Alan Smith.
And they have established by the testimony of either Wachemuth
or == well, I think it was Wachsmuth who identifled Richard
Alan Smith as Danny DeCarlo.

THE COURT:; Well -

MR, DENNY; Denny DeCavlo then was the vne who
supposedly got the fruits of the murder -« ;which, presumdbly,
he could only have gotten by getting the pawn ticketg off |

. the dead body of Shorty.

So, whether either one says it, one or both,
it's adwissible against the penal interests of the declavant.
And Lf the other adopts it, it would seem to be, under the
Osuna doctrine, & declaration against penal interests as
to the other to whom he is talking, to whom he adopts it.

THE COURT: Well, it seems to me 8 though it might be
very well admigsible against Vance, because of the evidence
that has been produced concerning Vance, and his possible
connection with Mr. Shea's demige.

MR. DENNY: Well, your Honox, you don't even have to
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1 establish =~ you don’t even have to establish prima facie ==

o 2 MR. MANZELLA: Yes, you do. And I would like to get
3 | those cases before the Court zules. You have to -~ you do
4 have _'ﬁq; establish that.
i s ‘i‘HE COURT: I think under Spriggs, you do. But we
. - .'6; | ' -fzave gone through that before, haven't we?
R | P *‘ C MR, mw,. NO,;fnot: h‘x this case.
s | HE GODRTY ' Not'in'this case? ALL right. ALL right.
9 i1 recqzss the ju:y, and let's find out from Mr. Vance after |
10 the jury ¥ gone vhat he would testify.
n ' MR.DENNY:c Mry Swartz.
11 fls, ¥ | THE COURT: Mr. Swartz, yes.
13
* 14

16
17
18
19
20
21
2 7
23
24

25

27

CieloDrive.cOmMARCHIVES



11-1

10

n

13
14
15
16
17
18
19
20
21

22

25
26
27

28

5402

{Wwhereupon, the following proceedings were had in
open court within the presence and hearing of the jury:)

THE COURT: Ladies and gentlemen, we're going to excuse
you for the evening and continue to work here alone without
you. I'm sorry you've been deprived of having us present all
day, buly ==

{Laughtex.)

THE COURT: =-- but perhaps tomorrow you'll be in
oy something more often.

During the recess, you are obliged not. to converse
anongst yourselves nor with anyone else, nor permit anyone to
converse with you on any subject connected with this matter,
nor form Or express any opinion on the matter until it is
finally submitted to you.

Mz. owartz, you remain where you are, if you will,
pPlease.

and, ladies and gentlemen, you are excused until
tomorxow morning at 9:30,

(wheraupon, at 4:;11 P, M., the jury retired from
the couxtroom, and the following proceedings were had:)

THE COURT: Excuse me just a moment,

MR. DENNY: Your Honor «-~ well, that's all xight,

(Whereupon, the Court left the bench, returning
shortly and the following proceedings were hads)

MR. DENNY: Your Honor, I wonder if I may proceed now
with examination to determine ~= ‘

THE COURT: xas,

The record will show that the jurors have all left
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11-2 1| the courtroom.
o :
3 CROSE  EXAMINATION
. * | BY MR. DENNY: ‘
! 5 Q My. Bwarte, aftexr they brought in the gune or at
~ 6 the time they brought in the guns, did Bill Vance say anything?
4 a Yes, they did.
’ @ What did he say?
? A He came in the room and he made the remark that

1 they had finally gotten Shorty's ego —-

" Q And what aid that --
# A From him.
13
Excuge xe.
» 14
. - Q I'm sorry.
' 15
16
‘ MR, MANZELLA: Excuse me, I think you interrupted the

17
answer .,

18
MR, DENNY: Yes; I did.

19

Q Was there mora?
» A No.
21
Q And did Danny DeCarlo make any response to that?
* MR. MANZELLA: Your HOnor, excuse me, Mr. Denny started
® talking when Mr, Swartz said "from him, " I thought. “Finally
2 “ got Shorty’s ego from hiam."
. :: THE WITNESS: That's what I said, yes.
MR, MANZELLA: &1l right.
. i THE COURT: The phrase that Bill Vance said was, "Well,

28
we finally got shorty's ego from him" or "I"?
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11-3 1 THE WITNESE: We or I, I don't remember éxactly.
o 2 THE COURT: ALl right.
8 -Q BY',HB..-' DENNY: And did Danny DeCarlo make any
4 response? '
) 5 A I giﬁ“t remepber; NO.
= 6 Q All right. And when Bill Vance said this, could

7 you == do you regail what his demeanor was, what is facial

8 | expression was? .
9 A Well, they were héppy.; They weren't sad, is the

10 only way I ¢an -~

1 Q Smirking would be a proper or improper way to

12 characterize it?

B A Smirking?
.“ 1 Q Vance, wheh he said this?
. 1 A A smirking.
1 Q All right.
o A They waren't grimning, like they were laughing,

1 you know. They weren't laughing,

19 Q All right. and was there any other conversation

2 that you can recall betweon them?

21
A No,

22
Q Concarning how they had gotten the guns or when

23
they had gotten them orx where they had gotten them or any-

24
thing, or any other kind —-

e

25

A I can't remember.
® 2
Q Well, is there anything that would refresh your
27
. recollacgtion?

% -
THE COURT: How can he know that?
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14 1 MR. DENNY: Well, I don't want him to come in tomoxrrow
. 2 | morning and say, ysah, all of a sudden I remember, I refreshed
? | my recollection from a report or something.
4 THE WITNESS: Well, I might possibly remember something
tomorrow morning, I don't know.
* ¢ Q BY MR, DENNY: That's what I am worried about, and '
7 I want to qgmow whafw it would be that would refresh your

8 r,ecollact;ibn. if you know? Did you make some sort of a report‘.?'

7 MR. MANZELLA: "Objection, gssixme‘a“’a fact not in evidence.
10 Q BY MR. DENNYt Did you talk to somebody?

" A No. Lo .

12

If I =it down and think about it --

13 ¢

FHE COURT: Overruied.’
14

B

Q BY MR, DENNY: You didn't make any report sbout it

or you don't have any notes on it?

16
A Nu, sir,

17
Q Haz anyone interviewed you and taken down

18
statements from you concerning this particular conversation?

19
A Yes, they have.

20
Q wWho?

21
MR. MANZELLA: Objection, doesn't appear £o he

22
relavant.

23
MR. DENNY: Well, it is relevant, your Honor, to his --

24

g rafréshing his recollection.
. z THE COURT: Sustained.
MR. DENNY: I'm sorry? .
. Z ' THE COURT: No, overruled. You can anewer that.

THE WITNESS: Okay.
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Well, the District attorney's Office, I bhelieve

I've talked to them about it.
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Q BY MR. DENNY: Well, I've got a report here that

[t

lla-1
. 2 | was supposedly concarning a conversation held between you and

3 Mr. Katz on December lat, 1970,

4 May I approach the witness, your Honor?
’ 5 THE COURT: You may agk --
- 6 MR. MANZELEA: I objeckt t0 showing this to the witness
7 | on the grounds it is leading and suggestive.
8 THE COURT: Ovarrulad. You may ask him about it.
9 Q BY MR+ DENNYi Do you remember being interviewed

10 | py Mr. Kakz on December 1lst, 1970, about 3:00 o'clock,

1 Mr. Katz and Sergeint Whiteley?

1z A Oh, I think they came out to my house, I think,
1 Q@  All right.
.-.-“" ¥l a I don't know.
A * Q You dg ‘remember that?
¥ A Yes. . ‘
17

@ All right. 2and at that time you teld them about

18

this conversstion?i « °
v A I bhelieve I dia, yes, o

2 Q All rig#t,':ﬂoé;'werp-you interviewed at any other

| time by any other representative of the District Attorney's

22 C i
T PR v

Offica?
# A I've been interviewed so0 many times I can't
! ] remember exactly when, where and how. :
® Q All right. And have you seen any reports of those
* 26

interviews you had?
27

. | A No,

28
e} You didn't sign any reports?
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1la-2 t A I don't belleve I did. If I did, I can't
. ? | remember signing any.
3 Q Do you remember ever telling any representaktive

of the District Attorney's Office or the police any more about
this conversation than what you have just told the judge and

» | us right now?

A I don‘t believa that I did.

MR. DENNY: All xight. I have no further guestions.

THE (QOURT: So that the best you can remember, the entire

0 conversation was a remark by Bill Vance that we or I finally

H got Shorty's ego from him?
THE WITNESB: Yes, sir,

13
MR, MANZELLA: May I ask just a couple of guestions, your

14

w

Honor?

THE COURT: GO ahead.
16

7
REDIRECT EXAMINATION

18
BY m . MANZELLA$

19
Q My. Swartz, when you firet answered the guestion,

20.
you said that Vante said "We finally got Shorty's ego from
21 .

him.*: You dign’t say "I." You said "we've."
22 .

A We've -~ we, L.
23 . N
We've?
24
F Was he referring to the guns?
25 T T
2 Yas, he wag,
* 26
THE COURT: ' How do you know that?
27 : -
@ Q  BY MR, MANZELLA: And ——
23.

THE COURT: How &0 you know thaty
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' Shorty's ego”"i is that right?

THE WITNESS: He was in love with these pistols. That

was hig ~-

Q BY MR. MANZELLA: Vance or Shorty?
A Shoxty.
Q Yas.

THE COURT: How do you know that Vance was refexring to
the yguns? He had the guns in hand or some way refer to them or -
what?

THE WITNESS: He came in and he took the guns out of the
case, uh, he showed them to me and he said, "We've finally got
Shorty's ego." '

THE COURT: All yright.

MR. MANZELLA: Okay.
THE COURT: Aanybody?
Q@  BY MR. DENNY: That is, in fact, what he said? Not

from "him," but just those words, "Well, we've finally got

Yas, "We've finally got Shorty's ego.”
Pexiod?

Pariod.

Good, thank you.

oo B O

BY MR. MANZELLA: He didn't say from *him"?
If you don't recall, just say =o.
From Shorﬁy?
Mo, fism "him,® Did he use the words "from him"?

. No, I don't believe so.

o, T H .
He just said, "we've finally got Shorty's ego"?

YO o B TR o -

"We've f£inally Qot ghorty's ego.”
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I1la~4 1 THE COURT: Any more questions?
. 2 MR. MANZELLA: No more questions.
3 MR, DENNY: Nothing,
4 MR, MANZELLA: Is the jury gona for the day?
) 5 | THE COURT: Yes, I excused them,
» 6 | Do you want to go ahead at this momenik?
7 MR. MANZELLA: I thought maybe we could.
8 THE COURTs That was kind of remarkably short, and we've

got six minutes left. It seewms like a huge waste of time to
0 | give the jury six minutes, Unfortunately, it is already done.
1 | 7They'xe net due back until .tomorrow morning at 9130.

It appears to the Court, after having heard this

B and considering the evidence that heretofore has been

14
. : presented -=-
15

MR, MANZELLA: We withdraw our objection to the

Sy

16 .
esvidence.

7 THE COURT; wWell, it iz lucky you did, because I wawm Just

18 about to rule that the statement was admissible,

19
MR, MANZELLA: Well, it hurte my feelings when you rule

20
against me, 80 I thought ~-

2
(Langhter.)

THE COURT: You wanted to be with me, I see,

23 )
Good night, gentlemen,

24
S MR, KAY: Good night, your Honor,

25
MR, MANZELLIA: Good night.

MR, DENNY: Good night, your Honor.
. 27
. (Whereupon, at 4i24 P. M., an adjournment was

taken in this matter.)

>
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