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LOS ANGELES, CALIFORNIA, MONDAY, FEBRUARY 14, 1972 10:00 AM

THE COURT: Mr. Denny, did you meet Mr. Johmson?
MR. DENNY: Oh, yes, I did.
THE COURT: Mr. Kay?
MR, DENNY: ;Ht. Kay has also met Mr. Johmnson,
MR. KAX° We haVe agreed that Mr. Johnson may take
the stuff and go over and examine it, but Mr. Denny reminded

ta

me supposedly a clerk is supposed te aécémpaﬁy the
exhibits ox something. IR
(Whereupon, Mr. Denny conferred with the clerk.)

MR. DENNY: fJoyceféaid'Bhé will get one just as
quickly as posai@}gq I be;igve that's standard operating
procedure now.

THE COURT: I believe that would have to be the case.

You gentlemen can accompany him, if you wish,
and arrange the time. Let's see what we can do about that.
You may talk.to him and if you wish to --

MR. KAY: We've already talked to him for quite a
period of time.

MR, DENNY: I would like, if possible, to do it this
way, I know it sometimes takes a good deal of time to
determine whether there is anything significant, but if Mx.
Johngson does find anything that appears to him to be a
land impression or a land and two groove impressions ¢n that
bullet, I would appreciste the opportunity to be called here

in court, and then have the opportunity to go and see it

M
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1 | over at the lab myself, personally. I think it would be a

.- 2 better expenditure of time that we don't all tralpse over
3 | there and wait around, because there are some matters that
B 4 | we can take care of now by wdy of taking care of the receipt
5 into evidence, et cetera =--
' 6 THE COURT: Well, the Court will not say that it w;ll

7 | do that, because it will depend largely upon what the progess |
8 | of the case is today, and whether, in the Courtts discretion

9 it should be to allow that.

10 But if Mr. Johnson wquld communiéate‘with the
1 Court after he's had an opportunity to examine the bullets,
2 and if he lets theé Court kilow via telephone that he's

. 13 ready to havg_couésel view any of the -- either of the exhi-
¥ | bits, Fhen,lberhaps, I/can.arfange it.

.‘° B f:(Wh@e,réqbon; un-re][.éted’inatters were called and

2 fls, 16 heard before tﬁe Cou?ta)
ol Co o
18 )
19 : ’
20
21
28
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.THE COURT: The record will show the defendant to be

present with his counsel. |
Where is everybody?
(Pause ‘in the proceedings while a discussion

off the record ensued gt the bench between the Court

and the clerk.) ,

THE COURT: Mr. Kay, do the People have any further
witnesses?

MR, KAY: No further witnesses, although I assume that
if Mr. Johnson's opinion is favorable, that the Court will
let us put him on -~ reopen our case and put him on 48 a =--

THE COURT: Eithex side may put Mr. Johnson on,
depending on =-

MR, KAY: All right. ,

THE COURT: =~ what his view may be.

And --

HRf KAY¢ ;ﬁéll, he would be the only --

THE édURT: -- after he has --

Mﬁ. K@Yi = other poasible witness. Other than that,
we have no witness. L o

~ THE COURT: %Aftgr Mr. Johnson has examined the bullets, |
either side may use him. ’
Very well, is there an offer to receive those
items which have heretofore been marked for identification?

MR, KAY: Yes, there is, your Honor.’ Mr. Manzella has
the exhibit list., T£ I --

THE COURT: Very well.

MR. KAY: ~- can just -=-

H

CieloDrive.coOmARCHIVES




6756

1 THE COURT: I will excuse you to find him.
. 2 MR, KAY: Okay. He's right outside, talking to a
3 witness. I will have to get that. Thank you.
. ' (Pause’ in the proceedings.)
5 THE COURT: The People are offering into evidence
' 6 | exhibits heretofore marked and yet unreceived?
7 MR. MANZELLA: Yes, your Honor.
8 I think the first exhibit that hasn't been
9 recelved in evidence is 3-A,
10 THE COURT: I think that's true. That's a copy of
n the driverts license.
1z MR. MANZELLA: Right. The People would offer that
. 18 | into evidence.
3a ev, 4 THE COURT: That's admitted.
.‘ 15 MR, DENNY: Yes, no objection.
1 MR, MANZELLA¢ I believe the next exhibit 1s People's

17 13 for identification.

18 The People would offer that into evidence.

9| THE COURT: The checkbook?
20 MR, MANZELLA: Yes, your Honor.
2 MR. DENNY: No objection.

13 ev. 2 . THE COURT: So ordered.

- MR. MANZELLA: The next exhibit is People’s 18, the

- 2 knife.

® The People would offer that into evidence:
MR. DENNY: -Which?
® # THE COURT: Is that the knife with a sheath?
% . H

MR. KAY: Right.

3
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] f FH@; DENNY: Well, the sheath is 18-A.

THE COURT: 18-A?

' ‘MR, MANZELLA: Right.

MR, DENNY: Yes. I have no objection.

THE COURT: All right. Received.

MR. MANZELLA: The next exhibit is 19. 1It*s the
mannequin.

MR. DENNY: No objection.

MR, MANZELLA: 20. People's 20 for identification is
the sword in two pieces.

MR, DENNY: I have no ohjection to that.

THE COURT: All right. Received.

MR, MANZELLA: Peoplets 21-4, =B and -C are three
photographs of the kitchen of the Hinman home.

MR. DENNY: Could I see those, Mr. Kay, just a moment?

(Pause in the proceedings while Mr, Denny
examined the exhibits,)

THE COURT: 21-A, -B and -C.

MR, KAY: Excuse me, your Homor. 1I don!'t believe I
heard the Court's ruling on 18 and 18-A, the knife and the
sheath.

MR. MANZELLA: They were admitted.

THE COURT: If I haven't heretofore mentioned it, they
dre admitted into evidence. '

MR, KAY: Okay, Thank you.

MR, DENNY: Yeah. No objection on 21A, ~B, and -C.

MR, MANZELLA: 22 and 23 are the black T-shirt and
Levis. 22 is the black T-shirt; 23 is the Levis.

CieloDrive.cOmMARCHIVES
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MR. DENNY: Were those identified at all? I don't
think théx.?pvg}been, by any witness.
- | 'f}Nb; they have not.
ﬁ@,MAHZELLA: They may not have been.
| ﬁR, DENNY: 1I'd object to their introduction. There
has been !mo testimony concerning them at all.

THE COURT: Well, they were talked about ==

MR, DENNY: 1I dontt think there was any identiflcation
of them.

THE COURT: Ser;eant “hiteley vas questioned about them
on ==

MR. DENNY: There was no foundation established for
them, your Honor.

THE COURT: =-- on cross-examination.

MR, MANZELLA: The People will withdraw the offer as
to 22 and 23, I believe that's correct. I think we --

THE COURT: Very well. The other items have thus far
been admitted, but 22 and 23 are withdrawn.

All right. Proceed.

MR, MANZELLA: I believe the'next exhibit is Peoplets
30 for identification, the pistol, the Radom pistol.

MR, DESNY: Your Hcaor, I'd object to the introduction
of that, in that there's insufificient evidence to establish
that this was in fact the pistol that was used; and itfs
highly prejudicial to have that pistol received into evidence
now.

'And Itd cite to the Court People vs. Lo Cigno,

L-o ¢~i-g-n-o, a case not too dissimilar on its facts, where
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1 although there was evidence to show that one of the parties--
.‘ 2, . this was the famous, "Now; Sam, now!" case tried in Judge
. 3“'.“ Druckerts court some years back,; in which.ﬁickey Cohen and
-: . !a a group were at a restaurant, and supposedly Sam Lo Cigno
,I 5 was Fhe‘hit.mag-;o hit the victim, who was called The
® ‘,; 5,; - Enfcher;‘Jégk.Wﬁalen.
T4 - , . - And after the crime had been committed, Vhalen
B?jj‘!ﬁédibeeh.killed, they discovered three guns found in the
a 2-"¥ trash §a§,_?gapped in a plastic container, the trash ¢can
10 behind the restaurant.
no And those guns were introduced into evidence,
2 although there was no showing that any one of those guns
1 l‘ was actually the gun that fired the fatal bullet,

14 And the guns were used by the prosecution, in

effect, simply to show that these were men who had guns,

6 |  because there was some evidence to show that the guns did

17 belong to one of the parties sitting at the table, and that

18 he had had them -- although he salid, on examination, that he

1 had sold them sometime earlier,

2| And then they sought to show the presence of

2 these guns, in a way to impeach him. And the Court said,

22 "You may not do that; that it was prejudicial in the

3 fl1s. % | axtreme to do so,” and that --
) 24
25
R 26

27
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THE COURT: Whatfs the analogy here?

MR, DENNY: Unless there is some showing that this gun
was in any way connected with the offense in this case, the
Hinman offense, then it is extremely prejudicial and its
prejudicial effects certainly outwelgh any of its probative
value in attempting to use it to connect Mr. Davis with the
crime.

And thus far, the most evidence that we have on
that subject is the ballistics evidence which simply says

from Sergeant Christansen, well, that gun as well as any

. number of guns, up to some 60 nine-millimeter guns with six ’

land and groove impressions with right-hand tﬁists might have
fired that bullet that was recovered in the house.

THE COURT: Agide from that expert opinion, however,
you're saying that it makes no difference that Mr. Davis may
have had the Radom in his possession and it is prejudicial to
show that he did have?

MR. DENNY: That‘s correct.

THE COURT: People.

MR. MANZELLA: Your Honor, the People have -~ I believe
there's four pieceé of evidence that tend to establish that
this weapon was -the wéégon that was at the Hinman home in the
possession of‘Mr. Davis and othexs. -

THE COURT: Aside from that..

MR. MANZELLA: If welassume —

THE COURT: Al;-right,;go ahead.

MR. MANZELLA; Nat Stanoff's testimony that on July

14——- ,.‘, "‘.

CieloDrive.COmMARCHIVES




10

11

1z

13

14

15

16

17

18

19

20

21

23

24

25

26

27

28

6761

gL

MR. DENNY: We stipulate for the purpose of this
argument that that is so testified to.

MR. MANZELLA: The testimony of Ella Bailey that she
saw Mr. Davis with this gun or a gun that looked identical to
it on Friday, July 25, before Beausoleil, Atkins and Brunner
and a fourth person left for the Hinman residence:

And on Monday, July 28th, the day after -- well,
the day after the weekend that Hinman was killed, Davis
admitting -~ admitted holding a gun on Hinman at the time that
Manson slashed him with the sword:;

and that -~ and Sergeant Christansen®s testimony
that the bullet found at the Hinman home was a 9-millimeter
bullet which fits -- which is the caliber of bullet used by
the -- this pistol;

All that evidence would tend to establish, would
make it reasonable for the jury to believe this, indeed, was
the gun.

And if it would be reasonable for the jury to
believe, as one of the reasonable inferences, then it is
admissible.

THE COURT: Mr. Denny argues that even though that may
be the case, it can be traced to Mr. Davis's hand by the
evidence, that it is immaterial and prejudicial.

MR. MANZELLA: Well, it is not immaterial because 2
person -—- if a person could -— if Mr. Davis got up on the
witness stand and’gdmitted that the gun -~- that wasg the gunthat
was at .. t?e Hinman house, it certainly would be relevant.

I mean, an objection on the grounds of itrrelevancy

¢ !

F
T -
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| prove -~ what distinguishes this case from the case Mr. Denny

¥

. : - Co e
would not be well taken.  So the fact the weapon was at the

Hinman home would be relevant. It is evidence that tends to

cites, if I am not incorregt, is that there was no evidence
that these guns'ﬁer; used in the pérpetratiqn of the offenseée.
and here we*ve got the testimony of the ballistic®s expert and
the testimony of Ella Jo Bailey and the admission by Mr. Davis
that the gun was used in the offense.

MR. DENNY: Your Honor, let me clarify that.

One, we do not have any admission by ﬁr. Davig that
the gun was used in the offense.

If the Court recalls the testimony of Ella Bailey,
all she said wasg that Bruce‘said he held a gun on Hinman when
Manson slashed him. He in no way identified this gun, the
Radom, the 9-millimeter Radom as the gun which he held. First
point,

Second point, her testimony was that Dayis had a
gun at the time she says she saw him, Manson, and Beausoleil
gtanding together., BAnd she says 1t appeared to be the gun,
People's 30 or 3% ~—- which is it here?

MR. MANZELLA: 30.
MR. DENNY: People's 30, all right.

Now, whether she's impeached by showing that she
couldn't see that distance or not, is irrelevant. She did not
say that she saw that gun go anywhere with Beausoleil in her

testimony. All she says was she saw him with this gun at aboud

the time when they were talking.
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Now, we go to Sergeant Christansen®s testimohy and
Sergeant Whiteley®s testimony.

They don’t even know when the bullet that they
recoverad in Januidry was fired. aAnd, in fact, Sergeant
Whiteley's testimony is the only testimony we have on that
subject at all. 2and certainly the People are bound by that
testimony, and that is at the time he made out his report
concerning his observations on August lst, 1969, he said that
the bullet hole did not appear to be of recent origin.

Therefore, even assuming Christansen'®s testimony
that this bullet could have been fired from the Radom, among
any number of a miilion guns, the only testimony that thexe is
before thié gourt as to when it could have been fired, because

there was no =~ there:has been no testidony that a gun was
X . -
H

fired in this~case.

Now, the COurt,-f?m‘éure, is not going to harken
back to the Manson case where‘there was such testimony. But in
this case there was no evidence from any person that a gun,
this gun, any gun was fired at the Hinman home on the weekend
of July 25th through the 27th.

Under the circumstances, then, I will advert again
to the Lo Cigno case and state, all of these factors being
taken into account, the mere fact that Bruce Davis bought a
gun on July l4th, the mere fact that he may have been seen with
a gun at the time or shortly around the time that this crime
occurred, in and of itself is insufficient to admit that gun
and it would be prejudicial to do so. The prejudicial

aspect clearly outweighs the probative value of admitting that

$
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1 |gun under the Lo Cigno doctrine.
. 2 THE COURT: The Court believes that the evidence is such
3 | that the jury may take the inference that Mr. Davis had that gun

4 | at the Hinman home and that he did utilize it in the course of

in

5 | the events there at the Hinman home. It is a matter, the Court
6 | believes, that the jury will determine, may determine, and the
7 | Court believes that the probative value of this piece of

8 | evidence outweighs the prejudicial effect it may have upon the

9 | Jjury.
30 reced 10 The Court will admit People*s 30.
11 MR. MANZELLA: People’s 36 for identification ig offered

12 | into evidence, your Honor. It consists of eight photographs
13 | of spahn Ranch.
_ 14 THE COURT: All right, they're admitted. ’
.-“-‘ 18 MR. MANZELLA: People's 37 is offered into evidence, which
16 | consists of five black-and-white photographs of Manson, Davis,
7 | Beausoleil, ﬁrunnér and Atkins.,
18 MR,.bEﬁng Ypur.Honor, I havg o?jgcted to the use of
¥ | those previously,f;‘thiﬂk, at the Séginning of this case, based
2 1 on the prejudicial aspect of having all five photographs on |
2 | one board. I stillESbject to the use. It is a little late
2 | since they've been used time and agaln, so I just restate my

% | objection for the récord that it has, I believe, had a

# prejudicial affect on the jury, them seeing that.

% THE COURT: The Court notes both sides have used 37 be- |
-
, L L] 1] [ L3 L3
’ %  fore the jury. The Court doesn't find that it is prejudicial |
37 rec 97
. to the defendant. The Court admits 37.
28

MR. DENNY: Well, may the record reflegt that after it
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1 has once been shown to the jury two or three times by the
. 2 prosecution, I am powerless to change the affect that it has,
3 | obviously. Then, I am in a pesition having to use those
. 4 pictures, which I sought to have them severed one from the

5 | other so I could uyse them separately.

6 MR. MANZELLA: People’s 38 for identification is offered
7 into evidence. That's the firearms transaction record.
8 THE COURT: Mr. Stanoff's record?
2 MR. MANZELLA: That is correct, your Honor.
38 rec 10 THE COURT: All right, 38 is admitted.
n MR. MANZELLA: People's 39 is a certified copy of =- no,

12 I believe that*s a photocopy of a temporary driver*s license

13 in the name of Jack McMillian, which was identified as --

1 appeared to be a copy of the licensé which was presgented to

." 15 Mr. Stanoff. That's offered.

39 rec | ° THE COURT: All right, it is admitted.

. MR. MANZELLA; People's 40 was not offered by the People .

18 ~- I*m sorry, an exhibit previously marked People's 40 has —-

» was not offered or marked for identification at this time, so0

2 there will be a gap there.

A Pédplé's 41 for identification was a photograph of

22 '

the dgfquant.

23 : . T R
THE COURT:- It is received..

i L R R . .

41 rxec MR. DENNY: Well, could we see that particular photo-

'~ graph, your Honor, I*m not ——
¥ 2% i ) ' C
3b fol Oh, yes: fine.

1
:'i
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(Whereupon, unrelated matters were called
and heard before the Courti)
THE COURT: ,Ali right, Zl is admitted, 42. . ..
MR, MANZELLA: ' ézifI believe, was admitted on 1.34,
THE COURT: Yes, it was previously admitted.
MR. MANZELLA: : People's 43 is offered into evidence,
two photographs of the trunk of the Fiat stationwagon.

THE COURT: That's admitted.

MR, MANZELLA: People's 44 for identification is a
certified copy of a certificate of ownership of ocne of the
vehicles, I'm not sure which.

THE COURT: The VW microbus. That!'s admitted,

MR, MANZELLA: People's 45 for identification is --
consists of two photographs of a dune buggy. People would
offer People*s 45 for identification into evidence.

MR, DENNY: No objection.

THE COURT: So ordered.

MR. MANZELLA: People's 46 and 47 were received.

THE COQURT: Yes.

MR, MANZELLA: Peoplet's 48 for identification was a
certified copy of a marriage certificate.

MR, DENNY: No objection.

TﬁE COURT: All right, 48~A and -B, that is, certain
photog =~

MR, MANZELLA: 48-A is a black and white photograph of
two persons, 48-B is a black and white of four persons.

The'wedding photographs of Shea and Magdalene.

MR, DENNY: No objection.
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3b-2 1 THE COURT: Those herstofore wentioned are admitted
.ﬂB{.&Bn»z | into evidenca.
3 MR, MANZELLA: 49 is another photograph of Shea, I
1 4 |  ‘balieve,
5 THE COURT: Well, it is a picture of Mr. Manson,
? 6 according to what I have.
7 MR, DENNY: Can we hold on a moment, your Honor? We
8 don't sesm to have that here in order.
9 THE COURT: What do you have listed for that, Mrs. Holt?
0| TBE CLERK: It is a picture of Charles Manson,
11 THE COURT: A plcture of Charles Manscn. I think I
2 | pecall it,
. 13 Is there any objection to that?
14 MR, DEHNY: Mo, no objection.
?; . 5 THE COURT: It is admitted.
16 50.
1 MR. MANZELLA: People's 50 has not been offered by the
18 Feople.
19 » THE caunfs That's the way my record looks, too.
2 , . 51,
R T MR, MANZELLA: 51 and 52 were received on January 17th,
3 " Tme COURT: Yes; -
B | HARZEIJ.A. Pcoph'l 53~A and 53-B are the two ==
: o the matched revolvers. i  ' :
S3AGD ev. MR. DENNY: No abjieti.on.
) % THE COURT: 'All xight.
® 7 51 through 53-B are received, then.
% MR, MANZELLA: TPeople’'s 54 is the brown attache case and
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its contents. ‘

MR, DENNY: No objection.

THE COURT: All right, received.

MR, MANZELLA: People's 55-A, -B and -C are pawn
tickets.

THE COURT: Pawn tickets,

MR. DENNY: No objection.

THE COURT: I believe they have heretofore been received.
If not, they are now.

56.

MR, MANZELLA: 56-A, -B and -C were also pawn tickets.

MR. DENNY: No objection.

THE COURI: Received.

57, pawn tickets.

MR, MANZELLA: 57-A, =B, -C and -D are all offered.
Theytre pawn tickets. _

THE COURT: 1T think they have heretofore been received.
If they arentt, they are now received,.

MR, DENNY: No objection.

MR. MANZELLA: People's 58 was already received.

THE COURT: 1 think so, a birth certificate.

MR, MNZﬁLA: Right.

| Peoplets 69 for identification --

. THE COURT: .Which heretofore has been received, the
pawn tickets. S

MR. MANZELLA: Right.

THE COURT: 'if'ﬁot;-tﬁe record does not so show,

they are xeceived/now. ' ' ;

“
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| 1 60-A and «B are pawn tickets.
[ 2 MR, KAY: We didn't offer 60-A and -B.
3 THE COURT: Didn't you?
. - MR, KAY: No. No, I don't think so. I think this
5 was with the witness we dldn't call,
) 6 THE CLERK: I have them 60-A and -B on January 20.
T THE COURT: 1 have them received in evidence, 60-A and
3c fl1s, 8 | =B,

10
11
12 .
13
14
.’ i3
16 -
-
18
19
20 ‘
2r
22
23
24
25
26

217
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3c-1 1 MR. KAY: No, I don't think so. No, we didn't offer

.: 2 | 60-A and B.
8 MR. DENNY: They were marked for identification, I think,

4 | your Honor, as far as the testimony of Magdalene Shea.

5 MR. KAY: Just that she could identify the signature, but
: 6 | we didn't offer them and we don*t offer them.
7 THE COURT: YoOu do not offer them, all right. The Court

8 is incorrect, then. Apparently they had been received, but if
9 they*re not offered --

10 MR. RAY: No, they're not offered.

i1 "I'HE COURT: \'"Thén, the Court will retract its order

2 | yeceiving them into evidence.

, 13 1 MR. DENNY ¢ well, may I"ha,‘{ze jusk a mement, your Honor?
A 1 - THE COURT: ‘Yes,“ AR
.° 15 MR. DENNY: Well, your Honox, I will move they be receiveq
16 into evidence either as a de.fense. exhibit or under the same |

Y | pumber, as these were a part of the —-

1B THE COURT: They were referred to and identified.
9 MR.DENNY: That's right.
20 THE COURT: 'All right, the Court will receive them as

604, b 21 | 60-A and B respectively.
% 61, photos of an automobile, A through J.
2 MR, MANZELLA: That's ——

. 24 THE COURT: Any objection?

B MR. DENNY: No objeéection, your Honor.

61-a % THE COURT: Received.

through J o7 ' . .

62, 8ix keys and a key ring.

| "

MR. DENNY: No ohjection.
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62 1 THE COURT: Received,
@ 2 63, what is that?
3 MR, MANZELLA: 63, I don't believe was offered, your

5 MR, DENNY: I don*t think there is any.

* 6 | MR, MANZELLA: I don't think lt was marked either.
7 THE COURT: I don'*t either.:
8 MR. MANZELLA: Peoplefs 64,
9 THE COURT: A yellow paper with writing found in the

10 automobile.

.o 1 MR. MANZELIA: People's 64 was received.
12 THE COURT: VYes, it was received. If the record dees not
. 18 so show, it is received now.
U 65 ig ==
.’ 15 MR. MANZELLAT 65 =~
16 . "DHE COURT: -~ the footlockers?
1 MR.-‘MAE{ZELLA; ‘.Peo‘;a_le‘a 65-A through E are five photo=
18 graphs. They*re offe:;ézi into evidence.
B THE COURT: All right, i:l:xey're received, pictures of
65a-e b footlockers and clothing. -
21 66. ‘
22 MR. MANZEI.LA People;s {65—5' and 65-G are the foot-
2 lockers. Did you already receive them?
‘ 24 THE COURT: I believe they have been. If they are not,
65f,9 % they are redeived now.
g % MR. DENNY: I don't believe they were, but there is no
.- # objection.
- 2 MR. MANZELLA: 65~H is a blue suitcase found by -i:he_
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young boy up in the desert.

MR. DENNY: No objection.

THE COURT: 65~F and I have -—- is it @ and H?

MR. DENNY: H.

THE COURT: Aall right, thaé's received.

MR. MANZELLA: Paople’s 66. I don*t believe we
identified an exhibit as 66, your Honor,

THE COURT: I don't think so, either.

' MR. MANZELLA: People's 67~A through ¥ are black-ang-
white photographs of documentaries testified to by =-

THE COURT: Bickston.

MR. MANZELLA: -- Bickston,

MR. KAY: And Lance Victor,

MR. MANZELLA: And I belleve they were received on
January 24.

THE COURT: If not, they are received now.

MR, MBNZELLA: People's 68 is the large photograph of
Shea,

MR. DENNY: No objection.

THE -COURT' ALl right, received.

MR. MAN#ﬁLLA: I dontt believe we marked an exhibit as
Pcople's 6§. 1 |

THE COURT: That's the Court’s records.

MR. MANZELLA: Peoplefs 70 for identification is a
photograph of Stephanie Schram, used by the Deputy Wachsmuth
to identify her as the person arrested on August 24th. That
would beé offered in evidence.

MR. DENNY: ©No objection.
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THE

MR.

is a -— People’s 72 ig a gun purchase recoxrd.

COURT:

MANZELLA

COURT':

MANZELLA:

COURT:

MANZELLA: Peoplets 72 is offered into evidence. It

Received.

That was a check dated July 10?

All right, received.

People®s 71 was received on February 7.

Yes, your Honor.

5.
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- Mr. Baker?

]

THE COURT: Buy book,.a page from a buy book .of

MR. MANZELLA: Right.

THE COURT: I think itfs been heretofore received. If
not, it is received now.

MR, MANZELLA: Is that Peoplefs 7272

THE COURT: 72.

73 ig the picture of Danny DeCarlo.

MR. MANZELLA: ‘That was received on January 17, I

believe.

THE COURT: So my sheet shows, and if the recoxrd

. doesn't show that, it is received now.

74~A was a -- 74, a booking slip of Danny DeCarlo?

MR. KAY: Yes.

MR. MANZELLA: Right. That's right, your Honox.

MR. KAY: We®d offer that.

THE COURT: People offering that?

MR. MANZELLA: Yes, your Honor.

THE COURT: Any objection?

MR, DENNY: No objection on 74, There is an ¢bjection
to 74-3 in that there's -- well, let me see just a minute
about 74-A.

No, I am not going to object to 74-A either.

THE COURT: Are the People offering 74-A2

MR, MANZELLA: We'll offer both ¢f them, your Honor.

THE COURT: What is that?

MR, KAY: Anopﬁer booking slip.

THE COURT: Ali'fight, received.

4
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. gome of the 77 series of photographs were not marked with a

MR. yANZELiAz I don't believe People’s 75 -—- we havent
marked an.éxhibit as People's 753, your Honor.

THE COURT:! 76. | -

MR. MANZELLA: 76 is a ==

THE COURT: A?cdnéOUf map of the Barker-Meyers Ranches?

MR. MANZELLA: That's corregt:; People offer that.

THE COURT: It is received. If not before, it is
received now.

77-A through AA, the photographs.

MR, MANZELLA: Yes, your Honor. The People would offer
those into evidence.

THE COURT: Any objection?

MR. DENNY: No objection.

THE COURT: All right, recelved.

MR, MANZELLA: 78.

THE COURT: 78, two slips of negatives.

MR. MANZELLA: May I inguire of Mrs. Holt, your Honor,

date in the evidence column in the Superior Court exhibit list.
Were they all admitted on January 177

THE CLERK: No, this iz when they were identified.

MR. MANZELLA; In other words, some of them were already
admitted in evidence?

THE CLERK: &and some are not,

MR, MANZELLA: ©Oh, all right.

Thank you.
THE COURT: 78, gentlemen?
MR. MANZELLA: People’s 78 was negatives found in the --

] ) y
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elther in the vehicle some place or perhaps in one of the foot-

lockers, perhaps. I don%t recall, at the time that Shea‘s

| car was found.

MR. Kay: I thfnk_it was in the trunk in a white envelope,
Sergeant'yhiteley.téstified‘ -

TEE GOURT; Objection?

MR. DENNY: . No objection, your Honor.

THE COURT: ieceived; -

79, a knife case --'

MR. MANZELLA: 79 i a knife and a handle. Theéy‘re in
two separate pieces. I don‘t recall that that was used during
the course of the trial at all.

MR, DENNY: Well, it was, your Honor. I used it one time
with Dr. Katsuyama indicating what weapon might have caused
the stab wounds, and I think it should be received in evidence
for that purpose.

THE COURT: All right, I'll receive it as.79, then.

MR. MANZELLA: People's 80-~A through H, 8 colored
photographs. I believe they’re at Spahn Ranch.

MR. KAY: Yes, they are.

MR. MANZELLA: No, I'm sorry, Peoplefs 80-A through I.

MR. DENNY: That%s with the additional one we added to
it. It is A through I,

THE COURT: 8o the Courkt's record shows, and they are
received. |

MR, MANZELLA: All right.

THE COURT: 8l~A, B, two photos, a black~and~white gerial

photograph.
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MR. MANZELLA: People offer those in -- they*re photo-
graphs of the area -~ aerial photographs of the area I believe
in which Shea's car was found.

THE COURT: Yes, they are received,

MR. MANZELLA: People's 82.

THE COURT: A through F.

MR. MANZELLA: A through F are colored photographs
taken from ground level, the same level the car wag found.

THE COURT: ?héﬁ”s received.

MR, MANZELLA: People’s 73 for identification is a
diagramjshOQihg the reélative positions of the location where
the: car was fbund at Sﬁahn Ranch‘ahd the streets and roads
in between.

THE COURT: All righb,‘%t'is receéived, if it has not
heretofore been received.

84 is seven magézine;.

MR. MANZELLA: Both were vehicles -- those were
magazines found in the vehicle at the time the vehicle was
found hy Sergeant Whiteley.

THE COURT: Any objection?

MR. DENNY: I have no objection to that, your Honor.

THE COURT: 85, latent fingerprint.

MR, KAY: That was the one on the trunk that Deputy
Chamousis teatified to.

THE . COURT: All right, admitted.
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THE COURT: All right. That would be 86-A, -B and -~C and

-D, exemplar cards.
MR. DENNY: ¥Your Honor?
THE COURT: Yes?
MR. DENNY: Just a minute. I'm going to object to the

introduction of -A and -D on the grounds that there was no

- foundation established that this was a business record.

Chamousis testified that he rolled 86-B, and =~C

 being the top part of that., But there was no testimony what~
- S0ever as to the preparation -~ the manner of preparation, or

' anything else, concerning ~A and -D.

MR. MANZELLA: We weren'!t seeking to offer it, I don‘t
believe, as a business record; but rather, as an inked

impression of the defendant in this case -- not as business

- records. They don®t contain any information which we are

~ seeking to get into evidence.

What we are seeking to get into evidence are the
prints, the fingerprints, not the writing contained on the
exhibits.

So it's not hearsay, and we are not offering them
as business records.

THE COURT: All right. They will be received.

87 was a blowup of two prints.

MR, KAY: Yes. We'll offer that. Deputy Chamousis
testified from tnatgn
MR.. DENNYi"W;il, again, 1*1l1l object to that, your

Honor, 6& the basis of the fact that it uses, as the exemplar Oﬂ

the right-hand side, a bibwup Of ==
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THE COURT: 867
MR, DENNY: 86 —-

MR. DENNY: -~ B6-A and -D.

MR, KAY: No. Just 86-A.

THE COURT: -3, the print,

MR. DENNY: Yes, the foundation for which was not

establishead.

MR, KAY: Deputy Chamousis testified that he compared the
two fingerprint cards, and you'll remember that he said that in

his opinion the same person made both of them.

But the exhibit board, 87, which he helped prepare,

was prepared before Mr. Davis's arrest, and that was why the

other one was used.

But I éhink there has been sufficient foundation for

 the use of that exhibit board.

And he did testify to it in front of the jury and
pointed out points of comparison and everything. S$o it's
pretty -~ it®s a pretty essential piece of evidence.

THE COURT: The Court thinks that there is sufficient in
the recoxrd to permit the utilization of the exhibit.

It was talked about by both sides, on direct and

Cross.

MR, KAY: Right.

MR. MANZELLA: People's 88 —-

THE COURT: The Court will admit 57,

MR. MANZELLA: People*s 88-A through -I, vour Honor, are

nine -~ I believe they have already been received.

{
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TﬁE COURT¢ Black-and-white photographs of the desert
ared. Yes, Iibe;iévé they have been received. If they have
not, they will now ba ;dmitted.

Now, People’s 892

MR. MANZELLA: People's 89 is a contour map. That's

another larger éohtodr map of the Death Valley area.
The People would offer that into evidence.

THE COURT: S0 ordered.

MR. MANZELLA: I believe People's 90, four black-and-white

photographs, eight-by-ten, have already been réceived.

THE COURT: The Court®s -- my record shows 90 through 94
having been received, 90 being the photograplis of the Barker
Ranch; 91~-2 and B would be the Leslie Salt Company records;
92 would be an aerial photograph, four-foot by four foot,
approximately; 93, another aerial photoyraph, four foot by
Four foot; 94, a photograph of a driver's license.

MR. MANZELLA: Has that been received, your Honor?

THE COURT: That has not been received.

MR, MANZELLA: All right. The People would offer
Peoplefs 94 into evidence, your Honor.

THE CQURT: All right. It's received.

95-A, -B and ~C are --

MR, MANZELLA: Those are certified copies of driver's
licenses, all containing the photograph of Bill Vance, =--

THE COURT: Bill Vance, yes.

MR. MANZELLA: -~ with three different names.

We would offer those into evidence.

MR. DENNY: No objection.
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THE COURT: ALL right. Received.
96-A, ~B, photographs?
MR. MANZELLA: Those were two photographs of some of the
girls arrested on‘Qchber 10th of 19689 by James Pursell ang
other Highwéy éétfol officers at Barker Ranch.

THE COURT: ALl right. They're received.
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b4g-1 . 97%
. MR, MANZELLA: I dontt believe we marked any exhibits
as 97-A, =B or ~-C, your Honor.
THE COURT: I didn*t have them marked, either.
98, the drivert's license?

> ] MR. MANZELLA: The People would offer that into
. evidence, your Honor.
98 ev. g | THE COURT: All right. It's received.
997

9
MR, MANZELLA: I believe 99 was received.

THE COURT: It's the test fired bullet.

10

11

12 MR. DENNY: Right.
3 MR, MANZELLA: Right«
; 1 THE COURT: Yes, it has, I believe, been received. If
' .2 15 not, the Court receives it,
99 ev. 5 |- 100-A through -G are the photomicrographs.
2 ’ MR. DENNY: They have been received, your Honor.
18 THE COURT: And they're received.
19 And 1017
2 MR. MANZELLA:; . 101 is the <= ghows the August 24th
21 arrest of Charles: Manson. They're documents from the
» | Sheriffts office. |
25 ’ I believe 101l and 102 have already been received. |
24 They're boti;x certified documents of twb of Manson's arrests.
, 25 MR.. DEi‘INY: That's correct, your Honor.
’ 26 THE COURT: .All right. My record so shows.
27 | If the record does not otherwise show; they

I.Q & 102 Bw. are received. Regardless of what the record may show,

{

CieloDrive.coOmARCHIVES



6783

4a-2 1 they are received.
@ 2 MR, MANZELLA: People's 103 --
3 THE COURT: 103.
. 4 MR. MANZELLA: -- and 104 for identificatiom, your
5 Honor, are both diagrams drawn by Dr. Kaufmann.
? 6 THE COURT: Moon diagrams.
7 MR, MANZELLA: Right.
8 MR, KAY: We'd offer those.
103&104 ev. 9 THE COURT: All right. They're received.
10 MR, DENNY: Well, your Honor, I -- may we look at
n thogse just a moment?
12 I think they are merely illustrative of his
. 18 testimony.
| 4 THE COURT: I think so.
.‘ 15 | He used them before the jury to illustrate his
6 | testimony.
1 MR. DENNY: And should not be received in evidence.

18 They merely substitute testimony.

19 103 shows the phases of the moon, full moon,

20 first quarter, sdécond quarter, et cetera.

2 And 104 shows why the moon may look a little

22 bigger on the horizon, or may look like the harvest moon
2 on the horizon.
. 2 I dontt think they're relevant or pertiment or
% constitute proper exhibits. They‘re just illustrative of
' 26 ;

the testimony..
27 ‘ ‘

I 28

I would object to their receipt in evidence.

fHE~CéURI:"Ihey4re rather informal scratchings by the

!
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4a<3 1 expert.
. 2 MR, MANZELLA: We would ask that at least the diagra:ﬁ
3 showing the positions of the moon and the phases of the moon
R 4 be in evidence, since =--
- 5 THE COURT: Which one is that?
: 6 MR, DENNY: Well , that's 103, your Honor. But again,
7 it simply constitutes testimony. It's a form of testimony.
8 And you cant't take tesfimony into the jury room.
9 | And that's all that 103 is. 1It's illustrative
10 of its testimony, explaining to them how the phases of the
n moon operate.
1z It's just as if you permitted the jury to take
A 13 in a transcript of its testimony.
) 4 THE COURT: Let me see 103.
.‘ 15 (Whereupon the exhibit was displayed to the
o Court.)
e THE COURT: All right. The Court agrees with the
18 defendant. They will remain marked for identification.
19 103 and 104 are not admitted.
2 105 was an aerial photograph.
A MR. MANZELLA: Yes, your Honor,
2 THE COURT: 4Any objection? A Spahn Ranch aerial
2 photograph?
. 2 (No response.)
105 ev, THE COURT: It's admitted.
) 2 106-A through -F? |
. = MR, KAY: That's Meyers Ranch, the photos of Meyers
A Ranch, and the inside ==

1
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ba~4 1 . MR, DEHNY:‘ T think theyf'veé already been admitted,
. 2 your Honor. | . |
106A-F ev. ; THE CQURT: ‘i?heyfxg re_;:ei'_véd. _
X 4 107? Moonrise. chart,
| 5 MR, KAY: Ij th;i.ni: thatig been recelved already.
? 6 THE COURT: That may have been, yes: And thatts -- if
107 ev. 7 | mnot, it's recc;i\.:ed now. ‘
8 108? Leslie Salt Company filﬁ‘e.
9 MR, KAY: Your Honor, thatt!s --
10 Y MR. DENNY: Your Honér, I think if I'm not mistaken,
1 that this is simply duplicative. It is the original --
12 MR, MANZELLA: Right.
\ 13 MR, DENNY: -- of a prior exhibit., And I think either
M 4 | the prior exhibit -- I think the prior exhibit should be
. s 15 withdrawn.
6 ) MR. MANZELLA:! That's agreeable with the People.
17 MR. KAY: Yesh, it is. This 1s the original file,
18 and there was a copy ==
9 MR. MANZELLA: Right.
20 MR, KAY:; -« in evidence, 8o, if the Court will admit
4b fls, 2 Peoplets 108, we will withdraw 91 for this trial.
22
23 -
24
- }
’ 2
A 27
. 28
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4o~ 1. 1 THE COURT: 917

(] 2 MR. KAY: 9l.
3 THE COURT: All right. So ordered.
Sl
 withdrawn 4 108 is admitted, and 91 is withdrawn.
- 108 5 109 is a blowup of 57-A and 57-C.
. rectg
' 6 MR. KAY: We'd offer that.
- 109 7. THE COURT: ALl right. So ordered.
. rec'd
' 8 MR. KAY: 110'g been recelved.
9 MR, DENNY: Your Honor, at this point I would like to be

0 | heard on 11D again.

n THE COURT: 110-is == |

2 MR. KAY: That‘s the phthgraph‘ogf Mr. Davis, that

¥ | Deputy Chamousis identified, and that we had seemingly hours of

_ u . discussion about. B ’

. 15 MR. DENNY:'.Well, your Honor, I would just —- I would
6 | 1ike to take jusﬁ a little further time to discuss that, be-
17 cause I was taken by surprise on Friday, and I have resgearched
18 the law a little more diligently than I obviously had time to
® then, and I would like to cite to the Court several cases that

* are, I believe, right on point.

A The first is People versus Burns, B-u-r~n-s, 109

% Cal Ap 2nd 524; and the segond is People versus Cavanaugh,

23 C-a=v~a-n-a-u-g-h, 44 Cal 2nd 252; and the third is People

24
versus Cruz, C-r-u-z, 264 Cal Ap 2nd 350.

i

25 .
In each of those cases, your Honor, the issue was

whether it was proper to have admitted certain photographs
27 [ - L3 L] -
over the objection that they were irrelevant, in that their

prejudicial effect would outweigh their probative value.

H

- - i ’
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4b-2 And the first case was a somewhat more horrendous

. g case than -- than we have here; but the language is instructive
3 2And just briefly, I can indicate ==
4 THE COURT: Your problem with this photograph is that it
5 shows Mr, Davis with a full beard and --

* p MR. DENNY: ©No, your Honor. It shows him with an X on hisg

" forehead. |
8 THE COURT: -~ and an X on his forehead?
9 MR. DENNY: There are photographs in evidence already,
10 | which show him with a full beard. There were -~ there are no
11 .| photographs which show him with an X on his forehead.
12 THE COURT: There's nothing in the testimony,that I can

13 recall, concerning the significance of an X on the forehead.

4 MR. DENNY: Well, your Honor ==
.', 15 THE ‘;COI.‘[RT: I-Iow do you believe that it is prejudicial?
6 | MR. DENNY: Because these jurore are not dummies. They

17 all have indicated that they have heard about the Tate and

18 LaBianca cases. ! ‘ |

19 They a11 have :Lnd:.cated that they have read things
20 about the Manson FamJ.J.y, and the Tate and LaBianca cases.

21 And in connection therewith, although we did not specifically

22 | wvoir dire them on it -~ because I diadn*t know that this issue

23 would be coming up -- it is to be presumed and assumed that theI
4 also were familiar with some of the publicity that occurred whe

% Mr. Manson and others of his followers -~ including the girls --

£ 26 cut X's in their foreheads, to ex themselves out of society.
27 and for that reason, I think -- and for that sole
. 28 and only reason -~ the People are attempting to get this
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4b-3 1 |-Picture in, since there are plenty of other pictures of
. 2 | Mr. Davis.
3 THE COURT: Well, this is the one, however, that Chamousis

4 | -- what was it? Chamousis?

5 MR, KAY: Chamousis, yes, your Honor. This is the cne

6 that he says he identifies as the person whose fingerprints

7 he took.

8 THE COURT: 2And he does not recognize Mr. Davis now.

9 MR, DENNY: All right. That's fine. Let's stipulate to

0 | all those facts.

1 This is also the situation, your Honor, where,

12 as I attempted to get into evidence, the records which have now

13 | been received into evidence as to the fingerprint exemplars

14 taken by Chamousis show that the booking number that appears

.“‘ 15 on those records is the same booking number -- and I*ll represent
16 to the Court, as I am reading it, number 1358-518 -~ that

7 | Mr, Davis presently has now, showing that they are one and the |

18 same person.

' .

L | . I have also further stipulated -- offered to

20 stipulate -- that thé:ﬁlngerprint éxemplar card rolled by

2 Chamousis was indeed the card of the prints of Mr. Davis.
= Now, if I may'read briefly to the Court?
2 "Over defenaant's objection -~" this is in the

& Burns case -~ "thyee photographs of -deceased were admitted

% in evidence. They were pictures of the face, neck, and torso;

taken after the autopsy. They were particularly horrible

. 27 | because the head was completely shaved.
28

4¢ fol

4
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"Bruises and abrasions appear on the
face, neck and arms., Most of them are quite faint.
No one disputed that the deceased received them.
Defendant contended that they ceme from the falls
and striking the objects on the beach. The prose-
cution claimed that they came from defendantts
fists and hands. How looking at the pictures would
help the jury understand what caused them or how
they would cause death, it is difficult to under-
stand.

“In view of the fact that no guestion
was raised as to these bruises and sbrasions, and
the fact that a view of them was of no patrticular
value to the jury, it is obvious that the only
purpose of exhibiting them was to inflame the juryts
emotiong against defendant." |

And then they go on, citing the fact that the
horrible photographs are admissible in evidence, under
certain California laws, under certain circumstances. And
they say further:

. A "Howevér, in every case in which they
-wefe admitted (with the pgssible exception of the
iurkhart, B-u-r~-k-h-a-r-t case, supra, where the
tevidence points positively and unmistakeably to
the defendant ﬁs‘tﬂe,perpetrator of the homicide!,
there was some necessity for exhibiting the wound
or wounds to the jury. 1In People vs, Elmore,

E-1~m~-o-r~e, the Court pointed out that photographs
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"should not be offered or admitted for any purpose

other than to help the jury. _

"Surely, there is a line between admitting

a photographt which 1s of some help to the juyry in

solving the facts of the case_and one which is of

no value other than to inflame the minds of the

jurors, That line was crossed in this case.

"There was an abuse of discretion here."

Then, we go to People vs. Cavanaugh --

THE COURT: Well, just without belaboring it, the
Court doesn't wish to have you pursue it any farther, I
think I get your point. And the Court does not find that
that photograph referred to, 110, 1s prejudicial.

The Court feels that it's -- as I've stated
before,'éhat it has probative value, and the Pecple do not
have to stipulate. And accordingly, the Court will admit
it.

MR. DENNY: Well, your Honor, iet me again, because I
have researched the law, and I think it's an attorney's job
to agsist the Court, as well as to be an advocate for his
gide -~ and I donft believe the Court is familiar, possibly,
with some of the law on thisg particular subject, because I
was mot fémiliar. -

And I'm not -- I'm not saying it's purely on the

basis of the probative value, and the prejudicial value

béing outweighed by the probative value of it.
' But thére are cases right on point, and I think
the Court’ should at 1east accept the value of my research on

W -
:-

TR

CieloDrive.cOmARCHIVES




6791

g

4¢~3 . it, to enlighten the Court, because this, I submit, is going
. 0 to be prejudiéial, er;:or, and reversible error, and it has so
5 been held in 'some tases, :
X 4 THE COURT: You may ¢ite your cases. Are there any
A 5 other citations that you «=
* 5 MR, DENNY: Yes, your Honor. Specifically, let me
7 skip to People vs. Cruz.
8 "At the outset of the trial defendant
0 made a general --" _
10 THE COURT: Well, without reading, just give me the
1 citation.
12 MR, DENNY: 1I have already, your Honor. 264 Cal. App,
13 | 24, 350. |
i 14 THE COURT: GCal. App. 2d 3507
‘= 15 MR, DENNY: All right. I have got about ten lines to
16 read, if I may, your Homor.
17 "At the outset of the trial defendant made a
18 general objection to the poétaautopsy plctures, on which the
19 Court refused to rule at that time. In comnection with his
20 objection defendant offered to stipulate ‘that the cause
21 of death were two gunshot wounds which the Coroner has
22 referred to in his autopsy report as gunghbt wound 1 and
28 gunshot wound 2.!"
. 24 Well, let me refer back to the Cavanaugh case,
| % which I think is more specifically in point here. 44 Cal.
* % | 2d, a Supreme Court case.
o 27 THE COURT: Mr. Kuczera, would you get the jury in?
.' 28 MR, DENNY: Your Honor, I have some motions to make, 1f

Ld
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r

the People have rested, outside the presence of the jury.

THE COURT: All right, Well, would you move it along,
-pléase. ‘ . o

MR. ﬁANZELLA:. Excus;‘mé, Mr, Denny. Can I interrupt
you for just a moment?

THE COURT: Yes.

MR, DENNY: Your Honor,: I believe we have to deal with
some defense exhibits, '

THE COURT: Well, you wontt be offering those until

you're through, will you? Or do you want to offer them now?

MR, DENNY: I am going to offer them.

MR, MANZELLA: We want to deal with some defense
exhibits. And Mr. Denny will probably have an 1118.1 motion
to make.

Would the Court want to put the jury over until
1:307

THE COURT: All right. Lett's put the jury over until
1:30. '

THE BAILIFF: Yes, sir,

THE COURT: Tell them they!re excused until 1:30.

Your other citation, the Burns citation, did you
put that in the record? I didm't get that.

MR, DENNY: Yes, I did. People vs. Gavanaugh, 44 Cal.
2d, your Honoxr, 252. Thié was a case where -- A t

THE COURT: Well, the Court will look at it, If I
change my mind, I'1l styrike the photo.

What is the other citation?

MR. DENNY: That's all, your Honor.
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4d-2 THE COURT: The Burns citation?
. 9 MR, DENNY: 109 Cal. App. 2d, 524, at 541.
3 THE COURT: Thank you.
] 4 MR, DENNY: And Cavanaugh is --
5 THE COURT: I have that. &4 Cal. 2d 252.
* 6 MR 4 DENNY: Yes. The material portion of it is at
7 | pages 266 through 268.
3 | ' THE COURT Db the People have anything more to say on
o | the subject?
10 MR, KAY: No, your Honor. I think we've covered it
u | Ppretty thoroughly, and -~ on Friday. 1 think your Honor is
2 | well aware of -- C
110 év., 13 . THE COURT: All right. I'1l admit 110 into evidence.
‘ ‘ 14 MR. KAY: I thivk you already have.
.» 15 THE COURT: Yes.
16 MR, DENNY: Well, your Honor, my records on the
17 defense exhibits, unfortunately, are not as complete as they
18 might be.
19 THE COURT: Do you want to withhold offering th
20 MR, DENNY: No, I do mot, your Honor.
2 THE COURT: =~ until such time as you ~-
22 MR. DENNY: No, I do not. I want those offered into
23 evidence right now.
: 24 | THE COURT: =~ until youxr case is closed?
‘ 2| MR. DENNY: No, I do mot. May we run down Ehem?
¥ % | THE COURT: Well, you have got A through X, as I see .
27 i#. There!s a -- A 1s -~ A i3 a bullet end casing.
. 2 MR, DENNY: We wish to have that asdmitted.
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4d-3 1 THE COURT: Let's see. That'g -~
. 2 MR. DENNY: That's a bullet which was test fired for
3 Mr. Harper by the Sheriffs.
. 4 MR, RAY: We have no objection to that.
A év. 5 THE COURT: All right,
! 6 | B was six negatives. Those were six negatives
7 that the --
8 MR. DENNY: Negatives of the photomicrographs.
9 MR. KAY: No objection.
B ev. 10 _ THE;’ 'CdURT: All right. B is received.
n | . ! C~2 through C-7 were photographs of -«
12 o HR, DENNY Well, €-1 to =12, your Honor, are the
13 Vphotographs that: 1were shown to Ella Jo Bailey.
T 14 We wish to have those received,
.* 15 THE CQURT‘:l C - _y;"czu"re correct, C-1 through -12,
16 .. 'The People?
17 MR, KAY: No objection.
C-1-C=12e%. | THE COURT: All right. They're received,
19 D is a photostat of a firearms sale. Nat
20 Stanoff testified to that,
21 MR. DENNY: I think that's the Danny DeCarlo -- yes,
2 would you get the defense exhibits out?
23 (Continuing) -- the Danny DeCarlo .45 caliber
. % | purchase.
% Move that that be received.
- 2 THE COURT: The People?
. ar - MR, MANZELLA: May we have just a moment, your Honor?
28 THE COURT: Yes, you may.
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(Pause in the proceedings while a disgcussion
off the record ensued at the counsel table between
Mr, Manzella and Mr. Kay.)
MR, MANZELLA: Your Honor, the People would object to
Defendant's D, on two grounds:

One, that it's irrelevant that DeCarlo bought a
weapon on the same date;

And No. 2, that the best evidence rule would
require the original, in the sbsence of some showing that the |
original is not available.

MR. DENNY: Well, I -- .
THE COURT: It doesn't appear to be material, Mr. Denny.
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MR, DENNY: Well, your Honor, it is very material, in

 that I also showed, by the testimony of Mr, Stanoff, that a

.45 ca%fberICOIE'iooks almost identical with a 9~millimeter
Radom.« And'Ellé Bailey wae shown a picture of a .45 caliber
COlt and éould nat distinguish it from the Radom. |
And f xntena to argue that-she could not tell which
gun was which. .
Danny DeCarlo had the gun at the same time as -=

THE COURT: : What about the sécond objection?

MR, DENNY: I am taken completely by surprise by the
second Objection, ycur Honor. This is an exhibit which had
heretofore been used by the People. It had been used in the
Grand Jury, and admitted in evidence before the Grand Jury.
And I think they are est&pped, at this point, certainly, to
urge that as an objection.

They did not previously raise the objection at the
time -~ at a time I could have done anything about it.
And this does shéw that on April 8, 1970 --

THE COURT:¢ What is it, a photostat?:

MR, DENNY: It is a photostat of a firearms transaction
record, and it does show that in -~ in case No. 2A-057452,
it was marked as Peoplefs 20, and it was admitted into
evidence on April 6th, 1570.

And I think they‘'re estopped to urge that as
an objection,

MR. MANZELLA: Your Honor, I think that it might be

relevant if the weapon was shown -~ the weapon that DeCarlo

~ bought was shown to have fired g-millimeter ammunition.
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Since that®s not shown by the evidence, I don't see
that the fact that DeCarlo owned a gun that was similar

looking, outwardly, is relevant.

-

- - ‘g
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MR, DENNY: Well, it is relevant in that, your Honor,
the People are contending that this bullet was fired at or
about the time of July 25 through the 27th, and I have
indicated to the Court earlier that the Peoplets own
vwitnesses, Christansen for onme, and Whiteley for the other,
can't say when that bullet was fired, can't say when the
bullet hole was made. And the only evidence that there is,
is that of Mr. Whiteley, that the bullet hole appeared not
to be of récent origin,

TheiPeopIe have one view of the case, their
theory of*thejcaée, and the defense has a right to put
forph tﬁeix theory; and thsat is, if any gun was taken up

_ thiere, the gun that’Ella-{oan@Iey saw, based on the gun
' she could sée at this distance, could have been a .45

caliber gun and no bullet was fired through the weekend of
the 25th throdghjthe 26th of July, because there is no

© evidence in this case that a.bullet was so fired during

that time. So we certainly have a right to show that,

MR, MANZELLA: There's no testimony that the weapon
bought by DeCarlo fires 9 millimeter ammunition.

MR, DENNY: Doesntt have to.

MR. MANZELLA: And furthermore, there!s no photograph
of an Argentine Colt available to show the jury. We just
have Stanoffts testimony that it ls similar in appearance
to the 9 millimeter Radom. But there!s no photograph of
an Argentine Colt which could be shown to the jury. So

I don't see the relevance of that exhibit.

MR, DENNY: There is such a photograph, your Honor, and
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T " . Tell them 2:00 otclock.

Mr. Stanoff identlfied it.

THE COURT: I think he did. And it was one of those
photographs f; let's see, one through 12,

MR, DENNY: Thatts correct, your Honor.

MR. KAY: I think he identified a photograph that he
said looked similar to the type of gun that DeCarlo bought,
but it wasn't the same, you know, the same make or anything.

MR, MANZELLA: Right. C-10, I believe, is a photograph.

THE COURT: Miss Gipson has an iaterview at 1:00 -
otclock. 1 called the jury for 1:30.

She would like to have until 2:00 otclock.

MR, KAY: Fine.

MR, MANZELLA: Fine.

MR. KENNY: No objection,

THE COURT: Sounds reasonable.

THE BAILIFF: All right, sir. .

THE COURT: And‘as to tﬁis photostat, over cbjection,
the Court would not gdmit{it onr behalf of the People, were they
to. offer, but you have not fet rested and you could conceivably
cause Mr. Stanoff to return.

MR. MANZELLA: T¥For what purpose?

THE COURT: And establish the background that would
be necessary to introduce this firearms®t record.

MR. MANZELLA: What background? I'm not sure I
understand.

MR. DENNY: Your Honor ==~

THE COURT: As I understand, it is a copy, but it is not
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8 == and it -- there has not been a sufficient background to
establish that it is a business record and that the original
is not available.

MR, MANZELLA: Our primary objection 1s on the grounds
that it is not relevant.

THE COURT: Well, 1I'll overrule the objection and permit
it to come into evidence.

MR. DENNY: I think «-

THE COURT: ¥ is an immunity agreement, Ella Jo Bailey.

MR. DENNY: I think that's already received, your Honor.

THE COURT: May have been, yes. .

F ig =~

MR. DENNY: Six bullets that were found with the gun.
And I move that those be received.

MR, MANZELLA: Was that established they were found with
the gun?

MR, KAY: No.

MR, MANZELLA: I dontt see how it could have been.
The witness thnt‘tgstified e

-t THE CQURT. The only thing Sergeant Christansen

testifled he was given those bullets at the same time he

‘was given the gun; but not that they were in the gun or they

H

had any connection with the gun other than he was given those
bullets at the same time he was given the gun. So I think
therets an insufficient foundation.
- Phe! defefidant? Lo
MR, DENNY: Well, I think the foundation as to the

bullets is further established by the testimony of Ella Jo
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Bailey to whom I presented the exhibits initially, who said
that these were bullets similar to the bullets that she
loaded as reloads with Danny DeCarlo and showed that they
did £it into the gun. And they would be admissible for
that purpose, also.

THE COURT: Let's see, they fitted into the clip,
didnrt they?
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they were s0 testified as being by Sergeant Christansen. 2and
|he was given the gun, and Ella Bailey has identified those as

being the kind of ammunition she reloaded with DeCarlo,

admissibie,‘ﬁoﬁ simply on the grounds they may or may not have

or observed Decario load, were bullets for a machine-gun. and

MR. DENNY: That is correct,
And they are shown to be 9-millimeter reloads, and

Sergeant Christansen did say that he was given these at the time

MR. MANZELLA: Well, the fact ==
MR. DENNY:: So on a number of grounds, 1 submit, they are

]

been the‘bullgtéaf . o

MR. MANZELLA: The fact thaé Sergéant Christansen was

given the bullets yiﬁhfthe gun ls irrelevant. The —- Ella
Bailey testified that the oniy bullets she loaded with DeCarlo

i don*t think --

THE COURT: Well, I recall Ella Bailey/s testimony as
being about what Mr. Denny said.

MR. MANZELLA: Well, she ~-

THE COURT: I can’*t see the relevance of the bullets,
so without the necessary background to show that they were found
with the gun or in the gun =~ so I'll sustain the objection to
F.

@, an envelope containing test-fired bullet and
casing, is that it?

MR. DENNY: Y&s,‘you_r Honor.

THE COURT: I think that was an additional test-fired

bullet.
MR, DENNY: Thabk is correct.
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THE COURT: Was it one or two?
MR. MANZELLA: Says "bullet," your Honoxr. Must be one.

MR. DENNY: I believe just a single bullet and casing.

It may be one bullet and two cases. Let me see, I've got the

‘exhibit here.

THE COURT: In any event, you wish to have those --

People?

MR. K@Y.ﬁ I dontt think there will be any objection, but

I‘want to see specxfically what it is.
o “MRl-ﬂENNY- Yes, it is a bullet and a casing of ahother

o

test—flred bullet which was test~fired.

N r

THE COURT- All right, received, H, photographs of the
bullet, one through six. They are received.
L. What was I.

MR. DENNY: Oh, these are the Kirsghke exhibits,tgour
Honor, which were not used.

THE COURT: I, J, K.

MR. DENNY: I, J, K and L, they were not used.

THE COURT: Then, M was the picture from =—-.

MR, DENNY: Yes, your Honor. £ don't know whether
Mr. Kay and Mr. Manzella have seen the photograph that was

made of that page.
THE COURTP: It was a rather bad one that I saw and left

MR, DENNY: No, I've got a good one that is rathex good,

if T do say =0 myself.
MR. DENNY: Looks better than it looks in the book.

THE COURT: All right, it is received.

MR. DENNY: That®s my photomicrographic work, your.Honof.

CieloDrive.cCOMARCHIVES :



"”’co‘

A=

10

n

.‘12‘ A

1

14

T |

16

17

18

19

20

2]

22

23

24

25

26

27

28

6804

THE COURT: Well done.
N, two pages from a book concerning 9-millimeter
pistols.
MR. DENNY: The defendant moves to receive that.
MR. KAY: Well, I'm not familiar with what that is.
MR. DENNY: It is the stuff from Mathew's work.
THE COURT: A page from a source book used by --
MR. MANZELLA: Shouldn't that be read to the jury rather

1than received in evidence?

MR. KAY: We're going to object to this receipt in

'ev1denbe.‘ £

* MR, DENﬁY. WE11, your Honor, I attempted to read that to

”thé}jgry and the Court stopped me from reading all of it to the
Y K ' :

_ju;y.'
;"THE COURT: It is two pages of fine print.

MR. MANZELLA: If it is all relevant,

THE COURT: It is not all relevant.

MR. MANZELLA: Well, then, it shouldn't all go in.

THE COURT: But it was the subject of considerable
'discussion on cross examination concerning measurements of land
‘groove ration, as I remember.

MR, DENNY: That is correct, your Honorx.
And, in fact, all of the 9-millimeter six land and

groove right-hand twist guns which were counted out by Sergeant

Christansen as numbering 60 are represented on that particulér

document along with the various specifications involved which

were discussed in some detaill.

MR. KAY: Well, I think that this ~=
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THE COURT: Not all of it, of course, is relevant as it

is laid out there. But it would be difficult because of its
composition to eliminate those parts that are not relevaﬁt
and are not referred to.

MR. DENNY: Well, again --

MR. MANZELLA: 1340 says that evidence of a statement in
2 list is not made inadmissible by the hearsay rule.- But it
would geem from the language of 1340 it couldn®t contemplate
a whole list coming in because a part is reievant. Because
it says "Evidence of a statement tébulated in é list, direc-.

tory" --
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*

. MR. DENNY: They're talking about a statement. This is

| not .a statemenf, this is purely a tabulation.

THE COURT: I think it is a statement.
MR. MANZELLA: Sure.
THE COURT: fThe measurements or characteristics of
those various 9-millimeter guns.
Is there any way that the parts of it that were not
referred to could be eliminated effectively?
MR. DENNY: Well, your Honor, the only way that could be
done -~ again, as I say, I tried to read into evidence all the
" matters here and the Courl stopped me.
THE CQURT: It would have taken you a good half-hour.
MR. DENNY: No question about that. And I submit the
- easiér way to do it is this way, to have it admitted as I
thought the Court would do.
. THE COURT: I%11 aduit it.
0 ig what?
MR. DENNY: O is the rough drawing of the gun bharrel that
was used for illustrative purposes.
THE COURT: All rxight, I don®g think that's admissible.
It is more like the moon picture presented by the astronomer.
MR. DENNY: I think that*s true, your Honox.
THE~coﬁRT= Used in the course of a discussion before the:
jury.
P, a chart with some figures on it.
I think it was your chart, wasn®t it?
MR. DENNY: Yes, your Homor, but we did not use that.-

- THE COURT: You're not offering that?
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Jetas Y an order and a letter, I have down here.

| your Honoxr, it was made by the Court for the ballistics -- for

ghowing that they had complied with the order.

material to show, again, that which I argued or set forth in

: my opening statement that we will show -~ I can almost gquote
ko be presented to you as experts, are not experts. 'That they
| have done a slipshod, slap~-dash job in preparing the evidence

| aia not do a decentiob of it.

:'then the evidence showing that they did not comply with the

| being == two Bub of the gix being duplicate of each other, and
| no showing, even, that those four showed the full circumference

| of the bullet, that thig is, again, further evidence to support’

MR. DENNY: No.
;| THE 'CQURT:' Q.
- What is Q7

,}‘Mat DEQNE: Xerox copy of a -- oh, this was the order,

the photomicr¥ographs froim the Sheriff's ballistics lab.

And the second portion of it was their response

And I submit that this is relevant, pertinent and
it by heart -~ that the experts used by the People are sought
to be presented to you until the defense sought to have tliem

prepare reasonable evidence for you. And that, even then, they

. And I think the response here signed by Christansen

and Montgomery showing that they complied with the order, and

order because there were only four photomicrographs, two of them

the defendant's pésition here that the experts are not expert
and that their testimony ir not credible or should be believed.

THE COURT: People?
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1 peint == ,

MR, KAY: We would —-=-
MR, MANZELLA: Under People versus Teale, 63 Cal. 2d,

178, at 199, the court held, the California Supreme Court held

| compliance with an order by either side is not a jury guestion.

1 i !

"It;is’a.ques&ioqﬂéor the Court and not a jury gquestion and,

theref?ref we would say this is not relevant.
o \

- MR;;DENNY; Well, your Honor, may I just séy on that
THE COUﬁT: The Court believes it would be prejudicial

to bring into evidence and before the jury this court order. I
think that what the expert was attempting tc do and what his
result was, iz amply brought forth before the jury by you on
cross examination. And the order, it would appear to me, would|
be irrelevant,

So Q, the Court would refuse £o admit,

R, what is R?

MR. DENNY: R is the photOgraph of the pirate gun, your
Honor, that Barbara Hoyt said she -~ appeared similar to the
gun that Danny DeCarle had with the rounded barrel.

THE COURT: Are you offering that?

MR, DENNY: I*1l withdraw the offer of that at this time.

THE COURT: Well, letts see, we have festimony by some-
body that Danny DeCarlo had a .45 automatic and there is a
picture of that, and now Ella Jo Bailey says that Danny
DeCarlo had something that looked like a pirate gun.

MR. KAY: No, it was Barbara Hoyt that testified —-
MR, DENNY: Barbara Hoyt testified that he had a gun ==

THE COURT: All right, that's not offered.

CieloDrive.coOmARCHIVES
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Z is

we were using by way of illustration?

MR. DENNY:

a c¢hart. I think that was one of the charts

Yes, it is, your Honor.
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THE COURT: You're not oiffering that, are you?

MR. DENNY: I don't think I can, actually. It is just
simply illunstrative.

THE CQURT: All right, very well. .

T. A photograph. I can't recall of what. I can*t

read my notes.

MR. DENNY: ©Oh, this is the photograph of Watkins, your
Honor, dressed in a cap holding a candle in his hand.

MR. MANZELLA: May 1 see that? I've never seen that.

MR. KAY: I think the Court already sustained an objection

to. the admlsslblllty of that exhibit. Mr. Denny offered it at

the' tzme Mr. Watkins was on the stand and I objected and the

Court sustained the objection.

-~ MR, DENNY: Again, I would like to re-introduce or move

. .| to have it re<introduced. He did indicate that this was taken
16

at about the same time that the photographs were taken from the
magazine from which he received $1100. The mere fact that it
did not appear in the magazine, I thin

THE COURT: I can't see its relevance, Mr. Denny. The

,-objection will be sustained on that.

U is a list of names.

MR, DENNY: ©Oh, these were the names of the people that
Whiteley~intérviewed that I did not get any notes from and,
obviously, that's still, I think, for identification, your. -
Honor.

THE COURT: V is what?

MR, DENNY: Thig is alsQ -~

THE COURT: I think the chart.

CieloDrive.COMARCHIVES
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MR. DENNY: Oh, thig is the diagram that appears on the
board, and ig fllustrative of Juan Flynn's testimony used to
show the ared and used to show where people were sitting. And
I think that should be received in evidence.

MR, KAY: All right, no objection.

THE COURT: W is a chart of some dates. I think that was
another illugtrative disgram that you were using during the
course of your examination,

MR. DENNY: Yes, thdt is correct, your Honor,

THE COURT: X, it is three pages of a police property
report, Los Angeles Police Department. '

MR. DENNY: Yes,your Honor. At this time I would move to
introduce that. The Court, when I sought to do so, following

Sergeant Whiteley's testimony, sustained an objection on

. business records' foiindation and I thought that I knew what the

law was on establishing & buginess record, so I went back and
checked 1271, and as 1 read 1271, as I've got it here before
me, "Evidence of a writing made as a record, of an act, condi-
tion, or event is not made inadmissible by the hearsay rule wher

offered to prove the act, condition, or event if:

"(A) The writing was mede in the regular course of a busi~.

ness:" so fﬁhit.eley‘ testified.
"(B) The writing wes made at or near the time of the act,
condition or event;" the record itself shows that that is so,

having Leen made up on the 20th and the report having been -- or

the matter having been' -r‘e‘ceived on the 'ilkt'h, as disgcugsed by the

report itself, and turned "c_w’?er to the parties making up the

| record, Kamldol and Brown on the 18th. Within two days the

’

1
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#(c) The custodian or other gualified witness

testifies to its identity and the mode of its preparation;™

. Sergeant Whiteley is certainly a qualified witness and did

testify to what it was and as to how it was made up.

THE COURT: Well, he didn't testify as to how the
inventory list was made up, 4did he?

MR, DENNY: Yes, your Honor, he testified --

THE COURT: He wasn‘t there at the time the inventory
list was made.

MR. DENNY: You don*t have to. The custodian of the
document can testify as to how it was made out or any other

qualified witness, to its identity oxr the mode of its prepara-

' tion. And Whiteley testified that thig is the same type of
inventory that is mdde out by the Sheriffs or L.A.P.D. What you
| do is simply take what you find in the thing that you are

inventorying and set the numbers down, and so he testified.

And "(d) The sources of information and method and

' tfmé of ppépaiatign were such as to indicate its

| ~rustworthiness."

1 A +,
N
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by surprise by the People stating that their chief investiéatbr"
. Yy A N y oL

THE COURT: Well,; the first page of that repbrt is a

narration by somebody of some events that Mr. Whiteley could not|

" possibly have known about.

MR. DENNY: That doesn®t matter, your Honor. That doesn‘t

matter. He can still testify to the mode of preparation. It isf

the same thing on a hospital record, where you get the director ;

or the custodian of records of the hospital to testify as to the

| method of and mode. She hasn't prepared it. She wasn't there

or knows how it was prepared. She doesn‘t know whether it is
true or false, the statements in the document, but the document
is admitted.—--

MR. MANZELLA: It is 1271 (¢). Serpeent. whiteley is not

qualified to testify how an L.A.P.D. property report is made

' wp, in that he cannot teatify that this narrative at the top of

the form was placed on there in the ordihary course of business.

THE COURT: It seemed to have all the defects that most

| police report offerings have, and it does not appear to the

‘Court to be reliable and the Court did exclude it on the basis

of 1271 (¢) amd (d).
MR. DENNY: Well, your Honor, again I am taken completely-

L

| in the cQSe‘doesn‘t know enough about police practices to know

hoqiqn‘§§?epﬁory -
* MR, MﬁNZELLA: Hets in the Sheriff's depgrtment and this
is a 'lps, Angelps Policé Department record.

MR. DENNY: But he said it was made up, your Honoxr, by
both parties, by the Sheriff that w?nt up there with the L.A.P.I

officers.
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|how to make out an inventoxy.

{@ismiss but a motion for acquittal under 1118.1 of the Penal

- sgparatelys

THE COURT: The Court doesn®t believe you gualified it
and the Court would -~ the Court would sustain the objection to
it.

MR. DENﬁY: Well, I've got the officers subpoenaed. I
will qualify it.

Again, I am taken completely aback by the People

saying their expert in the field of police work doesn*t know

THE COURT: Anything further?

MR. DENNY: Yes, your Honior, I do have ~~ have the Pegple
rested?

THE CQOURT: People rest at this point?

MR. MANZBLLA: People rest, your Honor.

MR. DENNY: ALl right, I have motions to dismiss and it is
going to takée some time to argue those motions.

THE COURT: All rxight, you have ten minutes.

MR, DENNY: All right.

Well, it is going to take longer than that.
THE QOURT: Ifll hear you for ten minutes,
MR, DENNY: Okay.

Your Honor, at this time I‘m making a motion not to |
code as to all Counts, and I would like to take the Counts

"fﬁRa MANZELLA: Your Honor, could we do this at 2:00 o'cloc)

THE -COURT: Well, we have a few minutes.

3::-‘.;.:;
“MR. MANZELLA: Oh, my watch was fast. I'm sorry.

.+ -MR< DENNY: Possibly come back at 1:30 and hear it &ll,

CieloDrive.cOmARCHIVES
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happy to come back at 1:20 or whatever.

because if I am interrupted, your Honor, it is going to make it

a little more difficult to present it to the Court. I'd be

THE COURT: Let®s hear you right now. Go ahead.

.. CieloDrivecomARCHIVES
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MR. DENNY: As to Count I, the Hinman murder Count, the
corpus delicti: No queséion. 2 finding of murder established
by finding of the body; wounds apparently not self-inflicted:
Death, therefore, by criminal means. And the evidence of who
was involved, assuming you believe her testimony and for the
purpose of this argument I'1l1l have to present it on the basis
that her testimony is at least in some respects credible,

Ella Jo Bailey established all of the evidence on who was
involved. Aand all of the evidence including the prior testi=
mony at the Grand Jury hearing of Mary Brunner and prior
inconsistent statements, that is the Tacoma conference of May
15 and 16 are admissible for the truth of the facts stated now |
under California versus Green.

S0 there is going to be some issue here on
credibility, perhaps, but even putting that aside for the
purpose of this argument, whether there is a guestion of
credibility or not, that evidence is before the Court to
consider. Y

Rq#,*your Honor, the evidence that we have
eatablzshes that Ella Balley is an accomplice, was an accom=-
plice as a matter of law and, hence, her testimony must have
independent corrohoratxon connecting Davis to the muxrder.

2And just’briéfly} T have certain cases to cite to
the Court as far as what constitutes: One, an accomplice.

Obviously, Section 31 of the Pemal Code is the
starting point there.

But in this particular case, interesting enough,

although the People only charge thé conspiracy involved with

CieloDrive.coOmARCHIVES
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campground area when the killing or the kldnaping of Gary

. Hlnman and Terry Melcher was mentioned.

great particularity in Count II between the 25th and the 28th olf
July, 1969, it is clear from the testimony of Ella Bailey that
this conspiracy started before that time and that she was a
part of it. That she advised and encouraged and counseled the
commission of the offenses, both murder and conspiracy ko
commit muxder and robbery. In her own testimony under oath,
both before this Court and the Grand Jury, indicates that it
was_she gho suggested the name of Gary Hinman. That she was

present'&t:thé initial conversation in the Devil'!s Canyon

., Then, we go to the aspect of the notes of Sergeant
‘J‘J~ -

thteley, show1ng that on May 15 she said that -- at least

according to Whiteley's notes -- excuse me, that Manson had
told her to go and see Hinman because she liked ==~ she knew hin
best and he liked her best and Beausoleil and Mary go with her |
and get what she could or what she could from him voluntarily

and if he did not voluntarily agree, to kill him. '

Now, your Honor, this was obviously by way of
impeachment, She denied that she had made such statements.
There is no proof by-Seigeant Whiteley yet to that effect. I
bring it up to the Court only insofar as its impeachment
value at this point goes or her credibility. But even
excluding that particular bit of testimony, the testimony
which she gives and which she does acknowledge gertain things,
establishes that:

One, she was the one who suggested him;

Two, by virtue of her testimony at the Grand Jury

CieloDrive.cOmARCHIVES
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hearing in the Mary Brunner case she was present when killing
and murder were mentioned at that initial conversation.

We then go to the following period wﬁen, even
taking her testimony now before this Court, she says she got
cold feet. Manson came up to her in the presence of Bill Vance

and Vance said, "No, shefs not going with Bobby Beausoleil and

| Mary. She’s got better things to do around here."

Now, assuming, your Honor, -~ and I think we have

to assume, because it appears that the People are attempting

- 'to establish Bruce Davis's compliecity in the conspiracy based

"{ on his presence at this Devil's Canyon campground, because they]

spent a great deal of time trying to establish the fact that at

that particular campground meeting Bruce Davis was present.
- i .

Tﬁe only purpose for so doing was to establish that he was
: ore,

privy to and aware of the conspiracy which was then being

' =h§tbhéd;fto rob and perhaps murder Gary Hinman.

-
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If, in fact, that wés the purpose as it can only
be for the People’s so diligently attempting to put Bruce Davis
present, the People have only established his presence, not even|

any discussion by him, any statements by him at that time, any~ |

thing contributed, any advising, counseling, encouraging, et

- getera.

The only person who their evidence showg did that,
other than Charles Maneon, was Ella Jo Bailey. Which obviously
starts her and establishes her as one of the prime members and |
Prime movers of this conspiracy to rob Gary Hinman.

And as the People will undoubtedly argue, if
indeed there was such a conspiracy to rob, then, she is egually |
guilty for all the reasonable and foreseecable conseguences
of that conspiracy, namely, the murder which followed.

And it appears from the evidence that theke was not |

" just a conspiracy to rob, but to murder. And, of course, that

is what  the' People are contending by theixr count II.

So, having been one of the initiators of ‘the

-

conspiracy, one of the prlme movers of the conspiracy, she then

backs off a {ittle way, not wishing herself to be the one who
acthally does the dirty deed, but willing enough to let saaie
Atkins go in her place. She does not withdraw from the
conspiracy. She does not terminate her relationship. She does
not do anything possible to keep the conspiracy from going
forward. She knowingly pexmits the conspiracy to continue to
itg bitter end, which she has foreseen and which is the reason
for her letting somebody go in her place.

The evidence shows that she kept in touch with the

CieloDrive.coOmARCHIVES
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goings on during that week, weekend, and was present when Bill
Vance and girls returned driving Gary Hinman's -- the now dead
Gary Hinman®s microbus. But she was at once informed that they

had killed him, that they had robbed him and, indeed, she said

- she went through the proceeds in the purse to determine the

exact amount they had taken from him down t0 tlie penny. And

that thereafter she then helped to wipe down the microbus of

the fingerprints.

Now, under the case of People versus Davis, which
case has frequently been cited by the Pecple, where in a
robbery you have a question asg to when the robbery ends, the

courts have held and the People have cited this case to the

'Court in conjunction with the Grunewald hearing that we have

had, that the conspiracy continues, that the ¢rime continues

through a division of the spoils of a robbery. And that is

| exactly what ocourred.
17 *

The robbers brought home, the conspirators brought

"home the fruits of that crime and Ella Jo helped in the con~

cealment of those fruits. Testified that she had discussed with|

¢

.Jﬁérfiﬁrﬁnner that the police were down the hill so that that was
H [l ,

not a éodd move. And so0 she hid the fruits of the c¢rime, which

.is‘é;Tsureiyféart of that conspiracy as anything that the People

have argued here about Mr. Mangon attempting to hide the body-

| of shorty Shea.

THE COURT: Let‘s stop until 1:30.

MR. DENNY: That®s fine; youxr Honor.

CieloDrive.coOmARCHIVES
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1 THE COURT: IX'1ll hear you at 1:30.
. 2 MR. KAY: I might remind your Honor today was the day that
3 | Mrs. Obradovich wanted to leave early.
4 THE COURT: She wanted to leave early.
5 The Court will recess at 4:00, then. Thank you,
! 6 Mr. Kay.
7 {(Whereupon, the noon recess was taken at 12:05

6 fol 8 | P. M.)
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LOS ANGELES, CALIFORNIA, MONDAY, FEBRUARY 14, 1972 1:37 P.M.

- e W

THE COURT: The record will show Mr. Denny to be
present, with his client; Mr. Manzella and Mr. Kay for the
People, "

M. Denny, you were arguing the position of
Ella Jo Balley as an accomplice, as a matter of law.

MR, DENNY: That is correct, your Honor.

And for that proposition, I would cite to the
Court as I had ~- not by specific citation «~~ the case of
People vs. Davis, 210 Cal. App. 2d 721; also for the proposi-
tion that if there is withdrawal from the conspiracy, it
must be effectively communicated to all other known members
of the conspiracy, and steps taken to effectively thwart the
object of the conspiracy.

And I wili eite to the Court Loser, L-o~-g-e~r,
v8, Superior Court, 78 Cal, 2d 30 at page 32;

' And People vs. Crosby, 58 Cal. 2d 713 at 731.

! Now, your Honor, there's a good deal of law on
the subject that can bé éited. But unless the Court is of
a mind théé,'for some reasongéhich I could not fathom, she
would not be considered'ap accomplice as a_maﬁter of law,

I will forego the cifatibn.pf those authorities.

If the Courﬁmis of the opinion that she may not
be an accomplice as a matter of law, then I would cite,
with some particularity, the authorities to the Court that
there are on the subject, which I would submit establish

.
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without any question ~~- based on her own testimony, and not
on any inconsistent statements, but her sworn testimony
before this court and before the Grand Jury -= that she is,
was, continues to be an accomplice as a matter of law.

THE COURT: The People? Do you wish to be heard on
that point? |

MR, MANZELLA: Just briefly, your Honor. Misg -~
according to Miss Bailey's testimony, she -- she suggested
the name Gary Hinman; and at that conversation, there was no
talk about killing or kidnapping; that the talk about killing
and kidnapping came when other names were mentioned -~ I
believe Terry Melcher's name was one of them «=- but that there
were several conversations in Devil's Canyon.

In any event, in those conversations, there was
no specific threat to do anything to any specific person, and
it wasnft until later that Manson decided to -- that Hinman
would be the one selected toltry to get money from,

And Miss Bailey, other than mentioning Hinman's
name at the first conversation, in no way participated in
the later plans to actuslly go out and get money from any.
one of the people mentioned.

Now, the fact that ghe -~ for the purposes of this
argument, the fact that she may have been an ace- <- an
accessory afier the fact does not make her an accomplice.

' Under the law of the State of California, an
accomplice or, == or; éﬁ.accesgory‘gfter the fact is not an
accomplice.’

If I may have just a moment?
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' page 591.

(Pause in the proceedings.)

MR. bﬁﬁNY: ﬁall, yoﬁr Honor, I don't think Mr.
Msnzella need cite authority for that. There is authority
for that. And I will agree that there is authority that an
accessory after the fact is not necessarily an accomplice.

MR. MANZELLA: Well, an sccessory after the fact is not
an accomplice, under People ve, Viets, 79 Cal, App. 576, at

And that case has been cited to your Honor
through the years for that proposition, that in the State of
California, an accessory after the fact is not an accomplice;.

In this:caée, the reason I argue that is because,
from the facts brought out, that she did help Brunner wipe
the bus down -~ for fingerprints off the bus -~ that she
might be considered an accessory after the fact.

But even if that were true, she might not be
considered an accomplice.

And it is the People's position that she at no
time participated in the conmspiracy. At the time she mentioned|
Gery Hinman's name, there was talk about people who might
come with the Family, and it wasn't until later, after she
had mentioned thé name, in later conversations that there was
talk about killing and kidnapping, in those conversations in

which other people were mentioned,.

Lo ... . & . CieloDrive.COmMARCHIVES
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6a-1 1 2nd I think the clear evidence of that is that the

. 2 | £irst time she was asked to go to Gary Hinman®s house, or the
3 first time she was asked specifically to become involved in

4 this plan to get money, she refused to go.

is

5 Now, she did not keep abreast of what was
? 6 | happening through her own participation in the conspiracy,

7 | but rdther, the =~ the events at the Hinman home that weekend

8 were a topic of conversation on the ranch.

9 The evidence in this case doesn't show how the

10 information was transmitted from the Hinman home to the ranch,
1 but in any event, the evidence does show that on that weekend,

12 July 25th, 26th and 27th of 1969, that the Hinman killing was

13 the topic 0f conversation.
’ 14 And being a member of the Family, and living in

. 1 15 close proximity with the Family, she could not help bui know
16 what was going on,
1y I imagine there were many people on the ranch,
18 many members of the Family that knew what was going on, that
1 were not members of the conspiracy, or not in any way involved
20 | 4in the murder.
A Now, the definition in Penal Code 111l —- or Peénal

2 code Section 111l says that:

% "An accomplice is -~" I quote:
. % "an agcomplice is hereby defined as one who is

% | iiable to prosecuf.ioz'i‘for the identical offense charged against
' %  the defendant 01; trial in the cause in which the testimony of

.‘ 7 the accomplice is given."
28 ' '

In this case, Ella ﬁailey_‘would not be liable for
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prosecution on the charge#i bedause she in no.way participated
in the conspiracy,or in the murder.- She in no way participated
in the planning -- and, as a matter of fact, she was not able
to testify as to when the plans to go to Hinman's home were
made. |

She wase not present at any conversations in which
the plans to go to the Hinman home were made. She =-- she knows
that she saw Manson, Davis and Beausoleil outside the -— in the
parking lot of the Spahn Ranch, that Friday evening, July
25th; but she couldn®t hear what they were talking about; and
therefore, she was not ~~ had she been an accomplice, she would
have been able to testify as to when the plans specifically were
made to go to Hinman's honme.

But not being an accomplice, not being involved
in the planning of the crime, or in the crime itself, she had
ne knowledge of these things.

Furthermore, she -~ this would be our second
point, more or less in the alternative.

She denied complicity in the commission of this
offense, and in -~ if I may refer to the case oOf People versus
Santo, 43 Cal 24 319, at Page 326, and People versus Griffin,
98 cal Ap 24 1, at Page 22, the Court in Griffin -~ and it was
later quoted with approval in Santo by the Califofnia Supreme
Court -~ said that:

"it is settled law ~-" and I guote -— "that if
there is a disputed question of fact as to whether a witness

was Or was not an accomplice, the jury must decide."

R ] ] ;
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As pointed out in People vs. Gibbs, 81 Cal. App.
615, "An accomplice usually comes upon the stand admitting
his complicity in the admission of the offénse, but where
complicity is denled it becomes a question of the jury where
facts are disputed or susceptible to different inferences.”
And in People vs. King, 30 Cal. App. 24 185,
at page 197, the Court says:
"Where the acts and conduct of the witness
are admitted, it becomes a question of law for the
Court to gay whether or not those acts and facts make
the witness an accomplice, Whenever there is any
digpute about what a witness did or did not do,
which 1f he did do would make him an accomplice,
this issue of fact should be submitted to the jury

under proper instructions, and the finding of the

~ appeal."
P ‘;; And we submit to the Court that Ella ﬁailey's
in;alvéﬁent in the case, that is her only involvement was
‘a suggestion of Gary Hinman's name of somebody whe might come
to the Family and give his money to the Family and that
thereafter all the conversations which took place and planning
were done by other members of the Family and she had no part
in those, and, therefore, could not be considered an
accomplice to either the.conspinacy or to the murder.

MR. KAY: If I might add one thing along that line,
Miss Bailey also testified that ever since the Family was

living at the Gresham Street house that it was a common
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topic of conversation among members of the Family about how
they gould get money to go to the desert. This wasn't the
first time it was brought up., It was kind of a running
conversation in the Family and I think bgsed on the evidence
she had no way of knowing that Mr., Manson was going to turn
to robbery and murder at this time.

THE. COURT: Should the fact that she knew about it and
did nothing to stop it prior to the time that Mr. Manson and
the defendant left for Hinman's house enter into the judgment
as to whether or not she is an accomplice as a matter of law?

MR. MANZELLA: I don't believe it should, your Honor.

THE COURT: What obligation at that point --

MR, MANZELLA: She may have committed a crime by not -
advising the police about her knowledge of a felony at the
time that Manson asked her to go to the Hinman howme, and what
that section would be, I'm not sure, but she may have -- k
there may be a Penal Code section which makes it a crime
not to report knowledge of a -- of someone's plan to commit
a crimem y

é
RS But, in any event, as under Penal Code Section

i

llllg ‘am accomplice is one who is charged with the identical
offense, and her failure yypotonthe police immediately when
Hg, Hgns?g ‘asked her to go to Hinman's home would not make
her an accomplice of murder because she is not charged,
she could not be charged with the identical offense based
on that evidence.

THE COURT: Mr. Denony.

MR, DENNY: Well, your Hono?, in the first place, we're
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talking about two crimes here.

The People have proceeded agalnst the defendant
on the Shorty Shea case based on the proposition that he is
involved not ocnly as a participant, but as a member of an
alieged conspiracy. ‘

Now, in this particular case ~- and obviously
conspiracy 1s a sepsrate, distinct and geparate crime than
the murder itself.

Now, in this céase, although I'm taking Count I
first, let's look at Count II, the conspiracy.

All that is necessary to establish a conspiracy
is an agreement to do the unlawful act, some unlawful act
and one overt act toward that.

Now, in this particular case, if ever there was
8 documented beginning of a conapiracy, -- generally they
say, you know, a conspiracy can only be established by
circumstantial evidence. And you can only show a meeting of
the group, et cetera.

Here, Ella Jo Bailey herself spent, at the behest |
of the prosecution, a good half hour outlining the commence~
ment of this conspiracy. The meeting at the Devilt's Canyon

campggpung, the people who were there, the circumstances,

- wh;tgﬁééldiadussed. And if ever there was a documented case
of. the beginning of a conspiracy by agreement by mutual
- understanding, this was it.

1ot N B
1 . 1
.
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§

AR B
' - refponge to what the People said or what questions were

And the Peoplets own evidence established that.
And they established that she was part and
parcel of that conspiracy. That she was not just sitting
idly by as the evidence shows Bruce Davis was, if indeed
he was there. But even assuming he was there and, therefore,
by association guilty, there is no evidence that he did
anything. |
THE COURT: Then, you don't agree with the People's
view of the evidence that at the time killing «- or kidnappin
was mentioned, she was not participating in the conversation?
MR. DENNY: No, your Honor, because her own testimony
in the Maryﬂrunner case, before the Mary Brumnner Grand Jutry,
which she gave under oath, and I think could certainly be
congidered in this case, and 1 can recite that testimony
to the Court, but her own testimony showed'in response
to Mr. Goldsobelts question, "Was killing mentioned?
"Yes.
"Was kidnapping mentioned?
"Yes,
"Was Mary Brunner there?
“Yesg."
THE COURT: And they're talking about this particular
meeting, this initial meeting?
MR. KAY: 1 disagree.
THE .COURT: Wasn't that in dispute or wasn't there a

asked her after you brought that Grand Jury testimony to

t i

'hei,hgténtion; didn't she respond it was in a later meeting?

g

[}
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1]

é;_tﬁis case she finally saild; "I suggested after there had

H

¥, )

suggested Gary Hinman's name.

-

' " MR.'DENNY: ALl right.

@ .|

MR. KAY: Thatts right. It is in dispute.

THE COUﬁT: I'm not sure, but that!s the way it
strikes me, I have some notes on it,

MR. DENNY: Well, the People, then, cn redirect
sought to bring out ~-- interestingly enﬁugh, their evidence
showed that there was, on direct, and they were very
specific about that on direct éxamination her attention was
directed to a meeting that happened at the Devilfs Canyon
campground a few days before Friday, July 25.

"Who was present?"

She runs down the people who were present.
"All right, what was said?"

And she runs down it was ~- well, I think in

been some talk about some other things, I suggested Gary
_Hinman."

;:1” ,THETﬁOﬁﬁiznghere gseems to be no doubt that ghe

i

' LI
1 [

"When was the next time that there was any

... ..And then, she was asked:
ity

conversation between you and Mr. Manson about Mr.
Hinman?
"On Friday, down by the dump with Bill Vance
and me."
So we went from some place earlier in the
week to Friday. And Bill Vance said, "No, she's got better

. things to do," et cetera.
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And then, we go to afterwards she saw Bruce and
Bobby Beausocleil, et cetera, with the girls and the car
leaving and all the rest of that.

Then, when I brought out what she testified to
under oath at the Grand Jury hearing, as well as the other
‘things, but specifically that, then weé come to the fact,
oh, well, it was mentioned a number of different times over
that period of time, and that!s what I was referring to
there.

Well, as I say, the Court can look at the
testimony itself.

THE COURT:l Now, would everybody who would have
participated at those campfires and arcund the campfire be
a part of the conspiracy in your view?

MR. DENNY: No, your Honor, that would not be my view

- at all.

THE COURT: Then, how do you distinguish Ella Jo
Bailey, say, from Squeaky or somebody who -~

MR, DENNY"Because she was the one who fingered the
victim. ‘ h
‘ T ﬁ' Now, even 1f you don't look at any of the
zeports that we used to impeach her, and I'm looking right
now at Séréééhf Whiteley's report and I can't recall ~-
and I should have it, but I got two hours sleep last night
preparing this and I just didn't have time to look at
everything. '

But looking at page 288 of the homicide manual

and his report, and this is one that I used to impeach her,
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the report itself which doesntt say anything nearly as much
as the notes of the May 15th conference say, says "Charles
Mangon at this time told Ella Bailey, Mary Brunner and
Robert Beausoleil to go to the Hinman house the following
day and get anything of valuée, the deed to the house,
car.titles, stocks, money, et cetera, by any force
necesgary. Missg Bailey stated she was picked, .as
victim - Hinman liked her better than anyone else in the
Family."
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: 12

. | testimony ==

we

;- . Z-t 'saeserﬁo

All right, now, again, I'm sorry I can't cite by
chapter and verse the volume and page where I questioned her omn

that, and what her response to it was. If her response was

7negative{ $0 be it, and obviously we have to prove that testi-
mony by Mr. Whiteley or Mr. Katz, one or the other, It is
[Whiteley's report, so it would be by Whiteley to absolutely

testablish that as contrary evidence.

THE COURT: In substantive evidence.

MR, DENNY: In substantive evidence under California

{ versus Green.

Going to -~ going to the evidence at the Grand Jury

|which she did give, which I did guestion her on, and I had to

lread it back as the Court will recall quite a bit later in the’

*LI‘dpn”t want to burden the Court too much with it,

¥

.5ﬁéfétarﬁiﬁ§:oﬂﬂPage 57:
;ﬁ "We were in Devil's Canyon and there was somé
‘-Eélk'abOut réising money so that we could go to the
Gary Hinman was mentioned as someone who
possibly had some money, and there was a discussion
relating to that.
"Was that discussion relating to the .
legitimate or illegitimate obtainihg=of money from
Mr, Hitiman? ‘
) it was.
"9

you have any particular discussion or did you hear

" Yes,

Now, with relation to Mr. Hinman, 4id

any particular discussion regarding him?

“A Yes. Later on, Charlie Manson came
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1 "up to me -~ Charles Manson came up to me and
. 2 agked me to go to Mr. Hinman®s house.
3 | 'Q So that we have some point in time,
. 4 when was the original mention of the name Hinman
) 5 | made?
¥ 6 "A It was within a week of the time when
7 Mr. Hinman was killed.
8 "0 This, of course, would be prior to his
9 death?
10 A Yes.
n | "0 Do you recall where the conversation
12 had taken plage_:-»
. L "A One took place at Devilfs Canyon at the
’ 14 camp -site; and the other was at the Spahn Ranch.”
. * ' 1§T ] ‘ Two conversations.
, ;. "6 ‘ "o Where is Devil®s Canyon with relation-
‘ 17 . sh@p]tq Spahn Ranch?"

LAY

+ . B 1 ., +s", i Then she goes on there.

LA A *All right.

o D "Q Was there any discussion gof the manner

21

& 1}

of Qbﬁaining money from Gary Hinman? Wae that
' (I S H L N
22 S

" discussed in these two conversations that you

28 mentioned?

& % A " Yes. First of all, it was suggested

% that perhaps he just be approached and he might

willingly give his money to the Family and perhaps.
. 2 i ’ agdime with us.
28

"Q who was it, Lf you know, who made that
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. 8t

"particular suggestion?

- Well, T know Charles Manson mentioned
it.

"Q Was that at the first conversation?

"A Yes,

'Q Angd was that in Devil®s Canyon; is that
right? |

A Yes.

"Q Was that after his name had first been
brought up as a person who had money?

"A Yes.

"Q Was there some subsequent conversa-
tion abauyt getting money from him in somé other
way?

A Yes,

e} wWas that conversation strictly about
Mr. Hinman or were there other names mentioned?

A There were other names mentioned, too.

Q You told us about a continuation of the
‘first conversation? |
iR Yes.

_ ”"Q‘ was this still in Devil's canyon?
por "2 Yes.

N "Q Can you tell us ywhat fhe “onversation
s fWa,"s'%;arrd who the speakers were?

"A Well, Charles Manson did most of the =~
although there were several other people who also

talked at the time, I don't remember exactly who said
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4 !
"what after the conversation, but both kidnaping,
and then later on killing was mentioned at that
convexsation.

.- !

DI
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"0 Was it Mr. Manson who made the mention

i Df‘k$dnaping and killing?

"a Yes, he aig.”

This is all at Pagée 59 now of the transcript.

"0 Was Mary Brunner present at that
particular conversation?

A Yes, she was.

"0 You have a specific recollection of that?

" Yes, I do.

"o And who were some of the otherxs that
wexe talked about that might have money by Mr, Manson
and Miss Brunner?

na Terry Melcher.

"Q Was there any subseguent conversation on
another day about going to Hinman'*s house?

"A Before that day?

"Q After that day.

"A Yes.

"Q when was that?

“A That wasg on the Spahn Raﬁch. It was
later that week. It was the night of -- the date
sglips my mind right now.

"Q Can you tell us when it was in relation
to the last week in July? |

“A It was the night the other people went
to Mr. Hinman®s house.

e Do you remember the day of the week?

A It was on the weekend. It was Friday."

fl" Lo CieloDrive.cCOMARCHIVES
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- . . . , Al right.

) F . S .'
¢ +.-50 there's no gquestion, whatsoever, as to what hexr

‘testimony was under oath before the Grand Jury, and it was

' stipulated that that was her testimony before the Grand Jury.

, .That at the conversation in Devil;s Canyon, the
kidnaping aﬁd killing was mentioned, and she was privy to it
and she meéntioned Gary Hinman.

Now, if ever a conversation stank of murder and
robbery and a knowledge of the people involved that this was
the likely result of fingering somebody to get money fiom. this
ié that conversatiorn. And this is the gne that she reported
under oOath before the Grand Jury.

So I don't think there’s any question, your Honor,
but that no matter who else was there, who didn*t say anything, |
and who therefore might not be accomplices as a matter of law
because they did not participate in and only were associated
with, she did far more than that, she listened, she coungeled; °
she advised, she encouraged. |

, And even if we don't have a -- substantive evidence
at this point, other testimony that she was appointed, at that [
time, by Manson to go because she knew Gary best and Gary '
liked her best, and even if we don*t have the evidence that the
matter was set for the following night, and even if we don*t
have the othér evidence that is in by virtue of the-statements
of May 15 and Whiteley's report on May 18 that which we do
have out of her own lips which she acknowledges and has to
acknowledge, and which was testified to under oath, is

sufficient to show that she was an accomplice as a mabter of
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THE COURT: All right, for the purpose of your argument,
then, what does that mean, then? Wwhat should that mean to the
Court?

MR, DENNY: Well -~ A

o THE.bOUET; It means corroboration.

MR. DENNY

T

It must be corroborated.

| : | THE COURT: All right.

. MR. DENNY: All right, let us look, then, to see what
<dorr6£of££ién there is. ’
THE COURT: All right.
MR. DENNY: Other than her testimony and her rendition
of an alleged admission by Mr. Davis on July 28th, the only
other evidence in any way linking Davis to the grime is the
bullet which could have been fired from almost any 9~-millinmeter

gun.
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|to connect Davis to the Offense, for the following reasons:

mentioned -~ that the bullet may have been fired came from

|hole does not appear to be recent, as of August lst, when he

And the fact that Davis had purchased a 9-millimeter

Radom, Ewo weeks earlier, hardly constitutes sufficient evidence

‘ One, the People's own ballistics expert cannot and
will not say that the Daﬁﬁs gun fired the bulleft which was found
in the Hinman home;

Two, the only evldence on the time -- as Ifve
Sergeant Whiteley, whose report and testimony said the bullet

examined it;

And three, because there is no evidence to show that
Davis himself even had the gun, any time after its purchase, |
other -~ again, that by the testimony of the accomplice, Ella Jo
Bailey, who says she saw him with it on the evening that the other
three left with some fourth person, to go to the Hinman home.

And your Honor, the testimony of Nat Stanoff shows
that DeCarlo bought a gun the same day. And Ella Balley said --
and I do have the guotation here at Volume 22, Pages 3233 to 3336
-- said that DeCarlo kept guns in the gun room and acted ais the
Family's armorer; and also substantiated somewhat by John
Swartz's testimony in Volume 35, Page 5393, regarding the fact
that DeCcarlo kept guns in the gun room.

So that the mere fact that Bruce Davis purchased a
gun is no evidence -~ assumning, as you must, when you look to
corroborate the testimony of an accomplice, you must remove that
testimony from the case entirely and see if -~ if what is left

will connect the defendant with the crime in any way.
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Well, you remove Ella Bailey's testimony, and what
have you got? You've got evidence that Bruce Davis bought a
gun, a 9-millimeter Radom, from Nat Stancff on July 14, 1969.
And you have evidende that sometime, somewhere, at an unknown
time -~ the "thre";is known: In Gary Hinman*s home -~ someone

fired =a bullet'from any 9-millimeter gun, period.

i In suiy, there is no iqdependgnt evidence of

- Davis’s connectioh with the murder, so as to corroborate the

testimony of the acqompl%qe; Ella Jo Bailey.

And the‘fofégoing reasoning applies, actually, to
both Count I and Count IXI. ‘

The causes to the instigation of the conspiracy
to rob and murder Gary Hinman, Ella Bailey's Eestimony
discloses far more definite participation in the initial
phases of the conspiracy than is shown as to Davis.

Well, we have gone down most of it here.

THE COURT: Yes. All right. Wwhat do the People have to
say about her status? And assuming that she is an accomplice,
what would be your argument as to what corroboration there is
in the record?

MR. MANZELLA: Well, your Honox, I think that that -- that

analysis ignores a third alternative, and that is that her

| complicity is in dispute, the guestion of her complicity is

in dispute; and that therefore, it's a question for the jury to

declde, with proper instructions from the Court.

THE COURT: Well, at this point -- at this point, it's -
put to the Court that the Court make a decision, and make a

finding acqguitting the defendant.

. . 1"‘:
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And so presumably, at this point, the Court is ==

|has put to it the guestion which eventually will be put to the

jury, as to whether or not Miss Bailey is an accomplice. And,
if she is, what corroboration there exists in the record.

MR, MANZELLA: Well, your Honor, under Section 1118.1,

which I ~~ which I believe this was the section under which the {

motion is brought, the Court is not to decide whether or not
the defendant is -~ the Court believes the defendant is guilty
beyond a reasonable.équbt.

It isfénly in that situation that the Court woﬁld
determineRwhethe¥ or not, as a matter of law, she is an
accomplicé. Under 1118 ~- 1118 provides that the -- that
determihation;’ﬁﬁ& that's in a'courtqtfiél.

In a jury trial,: under Section 1l- -- a motion is

‘brought under Section 1118.1, and under that section, the
‘Court im to determine whether or not, were the jury to convict

| the defendant, the conviction would be sufficient to sustain that

conviction on appeal.

That's entirely a different proposition, and it’'s

| our position that that is the section under which this is

brought.
MR, DENNY¥: Your Honor, I was going to c¢ite that to the

Court. That®s guite so. And we get, then; to the point that

it becomes a matter of law, strictly a matter of law here.
It*s not a guestion of credibility of witnesses,
et cetera, anything of the kind ~- except insofar as the Court

has to make a decision at this time, as the appellate court

would make.

1
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I and 1I,

late ‘éourthad before it a conviction on these two Counts, Counts

1

-Assume, under the basis of this evidence, the appel-
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&he Appellate Court ﬁould look st it and say,
"Can we say, as a maéteribf law, that the conviction may be
sustained, bécause there was corroboration, of an accomplice?
Must we séy? és q'matfer of fact, that Ella Jo Balley was an
accomplice?"

Now, the Court is going to be faced with that at
some point here in this case., Either you are going to have
to make that determination now, based on the state of the
evidence ~-- which 1 say you can make and should make NOoW,
just as the Appellate Court would make it, if we closed off
the case right now -- and if the Court makes a finding, it
would be the same finding that the Appellate Court would make,
looking at this evidence. |

And the Appellate Court, in reviewing the evidence
would have to make the decision as a matter of law!: "Was
Ella Jo Bailey an accomplice?™

And I submit that, as a matter of law, it gshows
that she is.

I1f, then, that is what the Appellate Court would
do, this is what this Court would have to do at this time.

THE COURT: I think youtve both analyzed 1118.1
correctly.

MR, MANZELLA: Except that we analyzed it completely
differently, your Honor,

THE COURT: Well -~

MR, MANZELLA: You 8ee, it's my position that the
Appellate Court doesnft say that, as a matter of law, she

ig an accomplice -- or not an accomplice. What the Appellate
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8a-2 1 Court says == ‘,t.!t,,ld what I believe this Court should say,
. 2 | what the issue is before this lourt under 1118.1 -- anﬁ, that
3 ‘1s: If the jury were to find that she was not sn accomplice,
s | éa‘ix thig Court. say, as.a m_att:’ér of law, ‘that that finding
‘ 5 cannot be sustained oﬁ appeal? ‘ )
s 6 In other words, the fact that this Court -- that
7 the jury could :éihd reagonably that she was an accomplice
8 does not prevent thé jury from finding reasonably that she )
9 wag not an accomplice.
10 In other words, there could be two reasonable
1 | intexpretations, and all the Appellate Court issaying, even

12 | though -~ we think, if the jury found that she was not

18 an accomplice, and there was evidence to sustain that finding,+
' ) 14 Since the jury finds that she was not an accomplice,
.3 15 we look to see if there is evidence sufficient to sustain
16 that finding, or we have tc say as a matter of law that that

17 finding is np good. So I disagree with what Mr. Denny says
18 about the finding of the Appellate Court. The Appellate

19 Court does not find for itself whether or not she is an

20 accomplice, What the Appellate Court does is to see whether
21 | the evidence is sufficient to sustain the jury's finding,

22 even though the Appellate Court might disagree with the jury.

23 THE COURT: Assume, then, for the purpoge of explaining
. 2 Mr. Dennyfs argument, that she is an accomplice. Do you see
% that there is corroboration?
* 2 MR, KAY: Before Mr. Manzella responds to that, there's
-. 2 one thing I would like to bring up, about Mr. Denny's

28 argument, and that is: 1 would remind the Court that Ella

CieloDrive.coOmARCHIVES



6847

8a-3 1 Bailey, on the witness stand, under oath, testified that at

. 2 the subsequent conversation, where murder and robbery were
3 discussed, that she took absolutely no part in that
4 discussion.
5 . ' That's undisputed. She testified to that in this
: 6 court. She Baid there was a discussion. Mr. Manson was
7 presentﬁ He was doing most of the talking, although some of

8 1 the other people talked, too. But she specifically said that

? she took no part in that discusaion‘
10 So the only thing that she did, was she mentioned
1 { Q@ary Hinman's name at the first discussion.

12 0f course, not knowing what was going to

18 transpire becaugse of her mentioning of that name.

u And further, to be an accomplice, she has to have

criminal intent. And there's just no showing whatsoever

6 1 that when she mentioned hig name, that she had criminal

11 intent.

1 MR, MANZELLA: That's the point I was trying to make,

w by analysis of 1118.,1, your Homor. And that is: If the

2 Court feels that the jury ~~ where complicity is denied,

# the cases say that theé question of accomplice goes to the

# jury, with proper instructions from the Court.

2 So the Court, if there is evidence to sustain the

> # jury's findings, that she had no criminal intent when sghe

25
2 mentioned Hinmau's name, then the question is up to the jury

® | to decide, if there is that evidence.

. 2ot If the Court feels that the juryis finding that

28

she had no criminal intent would be supported by the evidence-

*
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even if the Court feels that the other finding would be
supported by the evidence ~-- if they could choose to believe
that at the time she mentioned the name, she had no criminal
intent, had no knowledge of what would happen later, then ~-
and up to now, that appears to be all ﬁhe evidence there is
in the case. It's undisputed that she denies knowing what
would happen to Hinman.

Then; the question must go to the jury, with the
proper instructions from the Court.

That's the position of the People. 1 wanted

to make thgt clear to the Court,
e .

2
)

CieloDrive.cOmARCHIVES



6849

8b-1 1 THE COURT: I understand that. The Court understands.
.‘ g Do you think that if the Court decides that that
3 is the state of the evidence, then that basically is a3 question
s | for the jury to decide?

5 MR. MANZELLA: Yes, jour‘Honor. Under the cases 1
3 6 cited.
7 THE COURT: Ard the Court therefore -- at least, insofar

g | as this issue is concerned -- should deny the motion?

9 MR. MANZELLA: Yes, your Honor.
10 THE COURT: And you, Mr. Denny, would you concur in
un | that?
12 MR, DENNY: No, I dontt, your Honor. 1 don'‘t at all,
13 concur in that.
‘ 14 . THE COURT: Do yﬁu concur that as to -- as tothe method
.g 15 of proceeding, lunder a motion under Section 1118,1 --
16 . MR, bEﬁﬁY: No, I do mot, your Honor.
17 o Because the Appellate Court does nct simply look

18 .ahdAsay,;“;a thereisufgieieht evidence to uphold the finding
19 of the jury hexe?"

20 The Appe}lé:é hourt, in looking at a situation like -
21 this, makes a determingtion, as a matter of law.
22 iiﬁié‘ié a Auestioﬁ of a -- a mixed question of
23 1aw and fact on which the Appellate Court makes the decision.

. 2 And the Appellate Court, if g case comes up
25 where there isntt an issue involved as to the d#atus of the

! 26 accomplice, and it has been raised in the lower court, as

. % to whether the party was an accomplice or not, and the

% Appellate Court is called upon to review the conviction,
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because 1f the party were an accomplice, then there would be
insufficient corroboration, then the Appellate Court makes
the decision.

Not just whether the jury decision was correct
or incorrect. Because obviously, the jury, in convicting the
defendant, would have assumed the non-accomplice status.

But the Appellate Court sayse:

"Looking at it as a matter of law, we
say that there was insufficient --" strike that.
~- "that there was testimony showing that she was~-
or he was -- an accomplice as a matter of law. And
that being the case, the corroborating evidence was
lacking, was insufficient."

That's what's ralsed in the issue before us now.

THE COURT: And therefore, the motion should have been
granted?

MR, DENNY: Therefore, the motion should have been
granted, and the judgment is reversed.

And‘;hat's the function of the Appellate Court.
And this is what 1118 -~ 1118 ~= [ .. . .

THE COURT: 1118.1.

MR, DENNY: Yes.

THE COURT: Yes.

MR. DENNY: . (Continuing) -~ means precisely,

THE COURT: '6h; I thiﬁk basically you are both saying
the same thing;:that the Appellate Court, in reviewing it,
reviews it to determine whether, at the time that the motion

18 made, there was sufficilent evidence in the record to warrant

CieloDrive.coOmARCHIVES




8b-3

L

10

11

12

13

4

15

16

17

18

19

20

21

22

23

24

25

26

27

28

6851

the Court looking at it from the standpoint of Ella Jo
Bailey being an accomplice, as a matter of law, or not.

| If she is not an accomplice, as & matter of law,
the requirement of corroboration is not there, and the
People's burden may be met more reasonably.

L1f, on the other hand, the evidence is such that
corroboration --

MR, MANZELLA: Your Honor, excuse me. Again, I think
we have ignored, in this last analysis, the third alternative
And this is whgre the Court does not say that she is or is not
an accomplice as a matter of law.

In other words, the Court said that you could find
that there 1s an accomplice as a matter of iaw, or that she
wag not an accomplice as a matter of law, just now in the
Courtts analysis; and I think that the jury --

THE COURT: I think, for the purpose of the Court making
the decision under 1118.1, that it's necessary for the Court
to decide that.

MR, MANZELLA: But, your Honor, I dontt understand why,
because Mr, Denny has cited no cases which say that.

And I've cited cases which say that where
complicity is denied, the question should be left to the jury.

THE COURT: Well, let me put this to you.

iLét'-a assume that the People's evidence is such
that it does establish clearly, as a matter of law, that she
is gﬁ’hccomp;icg‘ oo
MR. MANZELLA: Un-hun,
THE COURT: . There®s no question in your mind, at this

R CieloDrive.coOmARCHIVES
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+

8b=-4 point, that if there was not sufficient corroboratiom, that

1
. 5 | the motion should be granted?

3 MR, MANZELLA: That's correct, your Honor.
A THE COURT: Well, one way or the other, I have to

i 5 decide --

s 6 MR, MANZELLA: Except for this point, your Honor, She
. has denied being an accomplice. That!s -- I think there's
" a crucial difference in this case. She has denied being an

8¢ fls. | . accomplice,

10
11
12
13
14
*"} 15
16
17 -
18
19
20
2
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24
25
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Bo~1 1 THE COURT: Well, that's anothef point, really, that I
. 2 am not asking you tod argue at this ~-- well, yes. I am asking
3 you to argue, and you have argued that: That there is a disputq
, 4 from her as to the extent of her‘involvement in the conversa-
5 | tions that took place at Spahn Ranch, and at Devilfs Canyon.
’ 6 MR. MANZELLA: Well, she denies knowing whai: was going to-
7 happen to Hinman, and what I am saying is that that's what
8 | makes it a qguestion for the jury to decide.
? THE COURT: She did make some denial of her knowledge
10 | @bout what was going to happen, until Bill Vance spoke up, and
i1 | then she did, I think, admit that she suspected that something
121 of that nature, some violencé, might --
,. B MR, MANZELLA: Right. After Bill Vance told her what
‘ d u Manson had said.
. 2 1 THE COURT: All right. I see your point, that -- that
16 the evidence is equivocal ag to that.
o MR, MANZELLA:. Right. My point is that since she's
18 denied complicity, }the Court cannot find, as a matter of fact,
¥ | that she is an .éi:éomplice. That*s what the Santo case says,
20 and this is 'whatJthe Griffin case says.
2 | B‘écau,sé she's deniéé igét"npl,iqit:y, the Court cannot
= find, as a matter of law, that she is an accomplice. The Court
= has to let the jury}'dédiée :.that', with proper instructions.
. * MR. DENNY: . Well, your Honor, .I think that --
» THE -COURT:‘ I think thaf ighores the power of the Court
. % at this time to make some judgment as to her credibility,
. 27‘ based on all that has been presented. .
“ And I know the credibility is a guestion before the

H
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jury. Basically, it lies with the jury to make that determina=|

tion.

But I think that at this stage, the legislature
meant to allow the Court some degree of discretion, to
determine the credibility.

Now, let me hear from you. Wwhat corroboration is
there, should the Court make a determination that she is an
accomplice as a matter of law?

MR. MANZELLA: For the purpose of this motion, your
Honor, the People will assume, for the sake of argument =—-

THE COURT: That's what I gaid.

MR. MANZELLA: -~ that there is no corroboration.

THE COURT: There was an admission -- wasn't there an
admission in the record?

MR. DENNY: ¥Yes, but this is ~-

MR. MANZELLA: That®s from Ella Jo Bailey.

THE COURT: That's from Ella Jo Bailey, yes.

MR. MANZBLLA: That's correct, your Honor.

MR, DENNY: That's correct.

THE COURT: All right. What do you have to say about
count II, the motion regarding Count II -~ or Count III,

i

rather?
- MR. DENNY; Well, your Honor, as to Count III, it's

v

ratheg'an ektended consideration on that. And if I -~ but if
I ﬁay be permitted? t
THE COURT: Go ahead.

MR. DENNY: In my view Of Count III, there has still bee

no corpus delictl established. And if the Court feels

=)
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1 | otherwise, that there is still‘not sufficient evidence, either
2 | of the death by criminal means of Shorty Shea, or the complicity‘
3 | of this‘defendant in that death.
4 Now, the Court has permltted various hearsay state-
5 | ments in evidence, out of order, on the basis that they would
6 be donnected up by substantive evidence establishing a

7 | conspiracy to kill Shea, and evidence of the alleged murder

8 | iteelf.

9 Now, even assuming such statements made, arguendo,
o | have established a conspiracy to kill Shea, the law is clear
1 | thakt the two crimes of conspiracy to murder and murder itself
2 | are subject to much different proof to establish them.

1B As we just talked about in the Hinman count, the
14 | agreement and one overt act being required in the former;

15 whereas the latter required at least prima facie proof of

16 a death, a death by criminal means, as distinguished £from

b normal means.

s And then £inally, the relationship of the defendant,
1 | causally, to that death.
2 . Now, the evidence, excluding stateéments made by

21 | Manson after the date alleged by the People as the time of

2 Shea's supposed death ~- and admitted, as this Court has

% admitted them, only by virtue of the unalleged cvonspiracy —-
24 , .
" | the evidence establishes only the following, before any
25 iy [ -
supposed admisgions by pavis, or any admissions by one of the

26 .
other co~defendants, which would not be admissible against

27
him if Ehe corpus had not been egtablished.

98 , ]
o . pirst, Shea had disappeared from Spahn Ranch sonie-

By
[

3

B
]

,‘4. . ; A
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‘September.

time between August 17 and September 15th, according to the
evidence. September 15, i969; h

Ruby Pearl's cross examination established that
she and Randy Starr and George Spahn had been questioned and

stated that the last they had seen him was about the middle of

v CieloDrive.COMARCHIVES
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Two, Of course, his car, which was afflicted with
dangerous*brakes and steering, was apparently abandoned
sometine between August 17 and December 8, 1969, at a location
Between the house p—a fo:merly occupied by Bill Vance and some
Manson Family members ~= and another ‘house, which had been
and wag then being occupxedgby Lee Saunooke.

Three, éhea'é Quns were pawned by him in July,
1969. ' ’

Pour, he loved his guns, but had told Arch
Hall, from whom he had gotten them, that he would either
shortly finisgh paying for them or return them to Hall,

Five, Bhea thought he had a part in a Bickston
movie lined up, but was disenchanted with the prospect, because|
it was delayed, and he hadn'f heard from Bickston about it.

8ix, Shea and his wife Magdalene were supposed to
get small parts in a forthcoming Maurice Kosloff movie, and he
seemed somewhat excited about this.

Seven, however, after having gone with hisg wife to
secure this part, on about August 1lith or 12th, he split up
with her, and he was much upset and depressed over it, having
taken to drinking some and having written a never-sent note to
his wife, expressing his anguish and deéspondency.

Bight, Shea had expressed to Ruby Pearl a desire
to get away from the ranch ~- from the Spahn Ranch, that ig --

to which he had gone on or about August 1l6th or 17th,

because "funny things were happening.” And he was -~ he was

worried. _
Nine, Shea had told Lance Vigtor that he was going

CieloDrive.cOmMARCHIVES
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86-2 1 iback to work at the Salt mines in Vallejo, and planned to leave

. 2 | soon.
8 Then, Shea had discussed with George Spahn a job

* | as watchman for Frank Retz.

5 Eleven, Shea‘l called Retz on a Monday oxr Tuesday,

¢ 6 | around 9:00 A, M., éna éaid he would come to see him that

7 | morning. and Retz waited until early afternoon for Shea, who
never arrived.

? . 'I'w"elve,'- Ruby P{ea'ri, after t;aiki:ng with Shea between
10 111:00 P. M. and midnight on a full-moon night, saw Manson, '

I | pavis, Grogan and Watson exit a car, and move in Shea‘'s

2z

direction.
) 13 Thirteen, the full moon appedred on the night of
‘ .  Wednesday, August 27th, and would have seemed full on the nights|
. ¥ Bl o Tuesday and Thursday, on either of those dates.
9 fol 16
17
18
19
20
21
22
23
24
, 25
s 26

27

o 23
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gnight‘éf;the'fgll moon, and traveled through the Goler Wash,

“Ballarat area to the Barker Ranch.

Fourteen, on the night of the full moon Barbara
Hoyt heard Shea screaming in péin and fear for what seemed like
a long time but, apparently; no one else on the ranch heard
them. '

Pifteen, she didn't see shorty again, but she,
Manson, Davis, Watson, and other members of the Manson Family

left Spahn Ranch early the following evening, following the

‘i'é;f. Sixteen, Shorty was short of money and hagd tried
éélbofrOW somé to go to the salt mines from Larnce Victor who
éﬁid he . wéuld try to get him some later in the week. He was
not sure of the speéific time.
Seventeen, Shea's pawned guns wexe redeemed by
Danny DeCarlo on December 2nd and 3rd, and sold on October
10 by him to the Baker Gun Shop in Culver City.
Eighteen, around that time John Swartz saw
DeQarlo and gill Vance with the guns and the attache case.
Nineteen, ?riends and the mother of Shea who had
hearé from him in Eeféqn or by phone or telegram at intervalsg '
ranging from .three weeks to semi~annually hasn't seen or heard
from hin gince the night of the full moon to mid~September,
1969, ranging in that axea, or some Monday or Tuesday. |
Twenty, when Shea“s abandoned car was found oh
December 8, 1969, his two footlockers and some of his clothes:
were found in it and Davis®s palm print was found on oné of
the footlockers. Parenthetically, the People®s witnesses are

unable to say in point ©of time when that palm print might
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.have been placed there.

Also, parenthetically, and as a part of that,
both John Swartz and Barbara Hoyt testified -- John Swartz
particularly,; Shea’s footlockers he had seen in the storage
room where various items, including certain old wagons and
things were sorted at Spahn Ranch.

And Barbarxa Hoyt testified that she had also been
in that storage room and it was accessible to anyone by the
back door. |

Twenty-one, Shea‘s attache case and a blue suitcase

as ever'havlng belonged to him were found sbandoned in the

-Goler-WaSh ared in mid-February and they contain documents

and things connected to Vance and DeCarlo.

Twenty-two, anothér sultcase and other clothes

. owned by Shea have disappeared along with Shea.

Twenty-three, Shea was & drifter, who frequently
changed jobs and locations, generally without notifying any-
body until at least he had arrived there.

Now, wifhout the statements which were admitted to
establish a conspiracy, the purported conspiracy which was
not aven charged, but as to which if charged the statements
would oinly be admissible, and not admigsible on the charge of
murder until a corpus delicti of prima facie had been shown -=
without the statements, that's all the evidence that we have.
Those 23 items that I mentioned.

Ahd I submit that they do not establish a cokpus
delicti. They do not establish the death of Shorty Shea. They

do not establish that he died by criminal means. And that's
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“ 1 | the corpus.
.' 2 Now, your Honor, it requires a little bit of
3 | arithmetic here, if I may have the Court's indulgence.
4 ; The dates are all important at fhis juncture. Thus

5 | far we have heard from the Peopla's witnesses -~ this is their

¢ 6 | evidence.
7 All right.
8 MR. KAY: Excuse me, your Honor, I think that Mr. Denny

9 | has a couple of defense witnesses in the back of the court. I
1 | would object to him going over dates if these witnesses arxe

1| present.

2} Are they?
. 13 MR. DENNY: No.
" '. '. 'l‘f‘,.‘ SR MR. RAY: ';_‘%frley’xe not?
.! I MR. DENNY: They're not my witnesses.

; . B } ! . B
?6 | - * . MR. KAY: Okay, I'm sorry.

1 THE COURT: Since you've been interrupted, let me interrupt

B agaa.n
® _ {whereupon, unrelated matters were called and
® | neard before the Court.).
A THE COURT: A1l right, Mr. Denny, go ahead. Sorry to
9a fol 22 interrupt.
23
| 24
) 25
! 26

27
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MR, DENNY: Oh, it was all right, your Honor.

Again, your Honor, going back to the fact that
apart from the statements which were admitted under the
counspiracy theory, and statements which would not be
admissible because made gfter the alleged murder 1f, in Ffact,
a corpus delicti had been established, and 1 submit that at
this point the evidence shows no corpus, all that was shown
was & mysterious disappea;ance, the abandonment of some

bxoperty, the redemption of Shea's guns by DeCarlc, Davisg!?

innocently been placed there outside the car in a Spahn
Ranch stoferoom, and the fact that Mr., Shea has not been

heard from by people who would normally have heard from him
Now, the People may say, well, in addition to that)

Charlie Manson didn't like Shea and wanted to get rid of
him becauge he threatened their position, that is the Manson
Familyts position on the Spahn Ranch or that Shea is supposed |
to have been ratting to the police.
| First of all, that statement that he was ratting
to the police or whatever, and all of these other statements,
are statements that come in by way of these conspiracy
statements or admigsions after a corpus has been established.
' There was -- and so I submit at this point, at
least, when I'm arguing that there is nmo corpus, that those
can't be considered.

Now, there was, in addition, some teéstimony from -
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" Meyers Ranch. -
ST I

Dawn Quant that Manson threw a knife in front of Shea. And
1 think the cross-examination disclosed that there was
apparently nothing so evil in that as originally portrayed
by the People.

There was evidence that Manson, as well as
everyone else on the ranch, knew of Retz' job offer to
Shorty. And if that is thought to bE*éwisted into a motive
for killing, the contrary evidence is, to ~~ and this was
brought out by the People, witness after witness, starting
from Ella Jo Bailey, that there had been the plan, the
end and the goal, right from the end of early January,
1969, to move to the desert and, indeed, supposedly the

Hioman killing was in order to get money to move to the

:Aidpsert. And that plans had been made to move to the desert

1 and, indeed, the final move to the desert followed a
succession of moves up there during the week or so¢ -

“preceding the,latter part of August, when they finally all
. ! ,

‘did move 6riaw1hrge number of them moved up to the Barker-

r

~ “The testimony that Barbara Hoyt had gone up there,
that Bruce Davis had gone up there, that Tex Watson had gone
up there taking dune buggies, et cetera, et cetera,
So that, again, motive cannot establish the
corpus if tﬁere is no independent showing of a deed body, and

" of a dead body killed by criminal means.

Now, we have, your Homor, the interesting plcture
of the testimony of the Péople. And; again, these are the
People's witnesses testifying, leaving the matter in such a
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1 contradicted state that it cannot be said that Shorty Shea's

., 2 | death is shown by their evidence.
3 And I point to this chart that I made up as
? s | Defendant's S in connection with Barbara Hoyt's testimony,
5 and I'm only using it now for the same illustrative purposes.
¢ 6 The People's evidence showed -- shows that Charles

7 | Manson was arrested on Sungday, August the 24th, and that he

8 was released Tuesday night at approximately 11:50 August

9 26th.,
10 The People's evidence also shows that approxi-
u mately the night after the full moon, Manson, Davis, Watson,
2 Barbara Hoyt and others, left to go to the Barker-Meyers Ranch/|
18 and at least those peo;ﬁ;é stayed there, although DeCarlo
! 1 stayed -- came back. But those people, all of whom are
. L 15 charged except Clem Grogan did not go up there,
16 But Manson, Davis and Watson, along with DeCarlo
17 j_ ',a‘n,d Barbara Hoyt and others,; went up ‘the night following the
- ‘ 18 ‘I' “night of the full moon. Giving the benefit, as Dr. Kaufmann
h ’ ‘ ; b sald we must, to the human eye not knowing precisely which
s . ® .1 night of those on either side of the full moon would appear
2 to be thé h;.'g'ht.tbf the full moon, it could have been as early

# |.7 as, the '28th or as late as the 30th of August.

B ' So that when Manson, Davis, Watson, Hoyt, et

. %" cetera, léft, and the testimony is that they remained at the

Barker~Meyers Ranch area for at least a period of up through

9b Fls. the 5th or so of September.

27

I 28
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The testimony of Frank Retz, again a People's
witness, showed that he had a phone call -- well, that he
spoke with George Spahn on Sunday, and he remembers it was a
Sunday because his wife was brought up there with him on‘Sunday'
and they were talking about how they were going to féed Shorty.
She figured they'd feed him from the delicatessen. 2nd the
only day his wife was up there with him was on a Sunday:. And
he had a conversation with George Spahn on a Sunday and told
Spahn to have Shorty get in touch with him and Shorty called
him the following Monday or Tuesday. That was his testimony.

His memory was refreshed by me on ¢ross examination
from what he had testified to at the Grand Jury hearing. And he
says yes, that‘s trué, it was either Monday or ngsday.

All right. 2nd he spoke with Shorty Shea at about
9:00 ofclock in the morning on Monday or Tuesday.

Now, if it was Mbnday‘or Tuesday, the 25th or
26th of August, Charles Manson was in jail at that time.

' i ;_H;valso gaid that Shorty didn*t show up and he had
not seen Shorty since then.

| ’.E If Manson was suppesed to have ki}led him on a
‘AMondagq he,?ouldn't have. He was in jail.

T :And we have the documented certified records to
show that. He was supposed &0 have killed him Tuesday and he
disappeared Tuesday sometime in the morning. He couldn‘t.
Manson was in jail until 11:50 that night and the certified
records show it.

So it would appear, then, that the conversation

could not have been the Monday or Tuesday of August 25th and
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26th,
I£, on the other hand, it was the Monday or
Tuesday, September lst . 2nd, September lst -- and the Court

can take judicial noticegyf it, was Labor Day. So if Retgz

recalls, and he seems to recall that he was going to go to the |

bank and waited to go to the bank, then, it would have to be
September 2nd that he had the conversation with Shorty, because
he says it was Monday or Tuesday. And he waited to go to the .
bank. And Shorty never talled. And he called George Spahn

and George Spahn said, "Well, Shorty has léft."

ALl right.

September 2nd, Manson; Davig, Watson, the People
supposedly charged, éndacertainly this defendant charged with
his murder were up at the Barker~Meyers Ranch.

Now, youi Honor, what do we have? We have this
testimony in here that Barbara Hoyt heard screams and she was
perhaps impeached, perhaps not, perhaps the Court doesn'’t
look at that in determining whether a corpus has been
established, but I think the Court does in determining whetherx

a corpus has been established, whether she actually heard the

screams Of Bhotfy Shea or mot. And we have the reports of the |

officers and the reports, too, of the conversation with Mr. Kat

;in’whiqh’all ghe stated was she heard male screams and,

étranggly enough, no other evidence has been brought in by the-

‘@ébpléiéf‘ALI the people thak stayed at the ranch of anybody

that heard screams then.

We have the testimony of the -~ I think, essentially

honest, but perhaps somewhat misguided and melodramatic, Ruby

&
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9b—3 1 {Pearl, who puts on to what she sees as reasonably normal ¢onduc£.
. 2 | that is people getting out of the car and going over toward the
3 | bunkhouse where Danny DeCarlo has his digs, and it happens

4 |that Shorty Shea is there and they*re moving in his direction.

5 | She makes a connotation of evil there, that they'‘re about to do |

Am
[~]

him in. And she does not remember when -- oh, in seeing Shorty

10 fol 7 | thereafter.
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_ Sheialso aﬁﬁiés,.;n crosg-examination, that she
was pumped anqqpumped and,pgmped,.in-order to get her to
remember that it,ﬁés'thé?qight of the full moon.

Prio: Ehefetgr she had never testified that it was
the night of the full moon, and her testimony is replete with |
instances of falling to know what day it was, what week it was,
even,

So that all we have got is a series of circum-
stances here, which are mutually self-contradictory
(indicating).

) Was he supposed t£o have been killed on a Monday

or Tuesday? During one period of which Manson's in jail and
couldn't have killed him; and during the other period of which,
Mansonts up at the Barker-Meyers Ranch and couldn't have
killed him, when he disappeared after talking with Frank Retg
and George Spahn,

Was he supposed to have been killed on the night

of the full moon? How, then, did he disappear Monday, the

25th, or Tuesday, the 26th? That was not the night of the
full moon.
And 1f he was supposed to have been killed these
nights -- the 27th, 28th or 29th -~ how, thdn, did he have
the conversation possibly on Monday or Tuesday (indicating)
with Frank Retz? '
The Peoplets own evidence is 35 self~contradictory
that 1 do not think this Court can say, looking at it, that
the Court is certain that he was killed on any of these dates,
without looking at the statéments. And the Court can't look

CieloDrive.cOmARCHIVES



10-2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

b I

26

27 9

6869

at the statements to determine a corpus delicti.

All yéu‘have is a mysterious disappearance.

' Nﬁw; your Honor, the evidence also shows -- and
1 Iéfé’thiﬁ'out, as Item 24 -- that the last time he went to
Vallejo salt mines, he went in Lance Victor's car, because
his old '59 Cadillac was in what apparently was the same
kind of shape as the, '62 Comet, and that ig: bad brakes
and bad steerlng - although I think the Cadillac only
had bad brakes. - ;

But there was testimony from Lance Victoxr that
they took Lance Victorts car, because Shortyts car at that
time had bad brakes.

The testimony here shows Shorty wanted to get
away from the Mansgon group. He told Pearl he was scared;
that things were going on -~ the last time she had a
conversation with him ~- that he didn't like what was going
on, and wanted to cut out.

He. told Lance Victor that he wanted to go to the
salt mines in Vallejo.

And this is not even to say that the evidence is
equally as consistent with his disappearing; in a normal,
natural way, &s criminally. It's simply to say; There is
no substantial, significant, even prima facie evidence that
this man was killed. ' :

We don't even know, based on the evidence that is
admissible to‘establish the corpus ~- and not by way of
statements theréafter ~-- we dontt khow whether he's alive or
dead.
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~

So I submit, your Honor, that as to Count III,
the Court should make a finding at this time -- and this is
a matBer of law -- that the People simply have not established
a corpus.

And I would move, then, to make & finding of
acquittal on that ground. |

THE CQURT:‘ The Pebpie?

MR, RKAY: Well, I am really not sure how much the
Court wants me to argue at this timh, because the Court
already has made a findingithaf tﬁgre is a corpus, and I
think that that finding of the Court is overwhelmingly
supported by'tﬁe evidahce in this case.

There's just no other reasonable inference to
take from the evidenCe;

S0, unless the Court really wants to hear an
argument, I will just submit it, because I think the Court
already == I think the Court's already made a f£inding on that
polnt. .
 THE COURT: All right. The Court doesnft particularly
need argument on that point.

Is there anything further in connection with your
motion under 1118,1 ~--

MR, DENNY: Yes, there is, your Honor.

THE COURT: =~ on either count?

MR. DENNY: Yes, your Honor,

THE COURT: Or any of the counts?

MR, DENNY: Yes. Assuming the Court feels that there

has been no ~-
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THE CQOURT: The Court helieves,.for your guidance,‘
‘that insofar as Count III is concerned, that the disappearance
of Mr, Shea, the screams that were heard by the witness
Barbara Hoyt, the confrontaﬁion observed by Ruby Pearl, the
motlive that was established, the throwing of the knife, the
guns eventually coming to Mr. DeCarlo's possession, and the
leaving of Spahn Ranch by the Manson group shortly after
the night when the screams were heard, the failure of Mr. Shea
to contact friends -- there are a number of other elements --

all of which the Court believes serve to establish the corpus

delicti.
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10a-1 1 And the Court sees no reason why its earlier

o 2 finding should be disturbed, after it's heard all of the
3 | testimony on the part of the People.
. 4 The Court does believe that they have established
M s | the corpus delicti of the crime of murder.
' 6 MR. DENNY: All right, your Homor. Then to go one
7| step further -~ and it 1s a step by step process -- I submit
8 | that, again, under 1118.1; even assuming the Court has found
9 | that there is a corpus, that the evidence is insufficiént
0 | 1ip and of itself to convict this defendant, and that if this
.1 | case were submitted to an Appellate Court, on the finding of

12 guilt by -- by & jury, that the Appellate Court would be

13 forced to reverse it, on the grounds of insufficiency of the
’ 4 |  evidence,

. P 15 1f ’;he evidence discloses anything, it disposes =--
16 if it dispo;gé a murder at all, the testimony points far
7 more convincingly toward murder by Danny DeCarlo and Bill
18 ‘Vqﬁlé Ehaq it does -- and posgibly Clem Grogan -~ than it
19  does to_ihié défendaht'ﬁnd Charles‘Manaon.
0 Now, the Court has to, if it assumes the death
# | occurred herefgt'tﬁis.tim;iof the full moon, then the Court

22 has to say, "Oh, all this evidence on either side, by Frank

2 Retz =" and he remembers specifically, because of his businesp

. # practice =~ "all of that evidence (indicating) is just

% excluded.

"1£ it happened on the 25th oxr 26th, well, I --

. 7o T don't know what I am going to do about that, if that

2 conversation happened.
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"1f he disappeared on the 25th, and didn't show
up, maybe he just disappeared for & while, and came back to
the Spahn Ranch, and then was murdered on the 27th or 28th
or 29th, on a moonlight night.”

Thatts the only way you can possibly imagine that.
Frank Retz says he was there day in and day out, and he never
saw Shorty after that.

1f, on the othér hand, you look at Framk Retz!
testimony, and you say,'“Well, this phone call with‘Shorty
must have. happened on Monday or Tuesday, the lst or 2nd of
September," then you have got to say, "Well, Shorty then
couldntt have been dead on September 28th or 29th."

So somehow, you are going to have to assume that
the testimony -- the conversation with Frank Retz took place
on maybe Monday the 25th, and Shorty just didn't show, and
stayed over until he could get killed by Manson, Davis,
Watson and Grogan here on the 27th (indicating), 28th or 29th
some time.

THE COURT: Let's see. Manson returned on the 26th to

‘the ==

MR, DENNY: Tuesday the 26th, at approximately 11:50
pPela. |
M%. MANZELLA: Excuse me, Mr. Denny.
*" - Your Honor, Mr. Johnson's in the courtroom. We
have no objection if hé remains.
HR..DENN?:' i ﬁa;é'ﬁo objection,
MR, MANZELLA:; All right.

BY MR, DENNY:; All right. Now, if you are going
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to «= if you are going to say that, if you are going to say
that Shorty just didn't show up, this was another one of his
unfortunate lapses in social graces, and he just failled to
show for an appolntment that apparently he so desperately
wanted, and remained around in order to be killed, then you
have to assume that Ruby Pearl’'s sighting of Manson, Davis,
Watgon and Grogan -- and of a shadow with a hat, or Bill
Vance, depending on when she talks about it -- is sufficient
evidence =- coupled with Barbara Hoyt's statement that she
heard screams, which statements weré also impeached -~
congtitute sufficient evidence to connect this defendant
with the purported murder.

Because if not, then the only other thing you
have got are the following:

First of all, Mr. Davis is never seen with the
gung -- ch, one time, at dinner, when supposedly this bronze
or gold-barreled gun is passed around, which may or may not
have been Shorty's gun, according to Juan Flynn.

But other than that, even assuming that might
have been Shorty's gun, he's never seen with the guns; he's
never in any other way connected, except by siatements -
Barbara Hoyt's statement that Charlie was making some state-
ments at this supposed Meyers Ranch dinnex. |

And we went through it at some length. Barbara's
recollection brought to light, in May of 1971, some almost
two years later, that during three points in Manson's
conqefsation, dgscribing the killing of Shorty, Davis said,
"Yeah. Yeah." And‘somethiﬁg‘-- “That was far -- that was

1
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¥

fay «-" ) .
MR. MANZELLA: "Far ‘out."
MR, DENNY¥: -~ "far .out,",
' T A |

Thank you, Mr, Manzella.

"Yeah, yeah," and, "That was far

Qut 9‘Jl
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10b-1 1 And those hardly constitute admissions on his
.~ 2 part. that hg WaB involved in it, because she acknowledged
3 that the statements, "Yeah, thatts far out," was a common
. s | expression used among thatmgroup -~ as well as others --
5 merely acknowledging, "Hey! That's really something!"

"
Eal

And by no ﬁeqng indicated his complicity.

7 And her statements purporting to alleged
8 conversation by Manson as to.'the death of Shorty Shea did
9 not in any way include any references by Manson to the fact
0 |  that Davis was involved. |
1 The other evidence youfve got connecting Davis
2 to the case is the statement of Alan Springer; supposedly
] 13 ]  taken from -- or, secured from or gotten from Mr. Davis,
| M at 28 Clubhouse Drive, on November 26, 1969, which purports

to say -- to have Springer say, "I don't like the way

16 DeCarlo is testifying against the group."

o And Davis saying, in effect, "I don't either.

¥ | But we have ways of taking care of guys like that. We took

B care of a guy, and cut off his head.”
2 And ‘'somebody says -- I think Mark Ross -- "Do

A you mean Shorty?"

- And Davis saying, "Yeah."

Now, what does that mean? At most, it's

22
23 |

R # | equivocal. "We," the Family -- and this is testified to by

Ella Jo Bailey, by Barbara Hoyt, by other members of the

Family -- Paul Watkins -- they all referred to themselves

. z as "we." You say, "We, the Family." The collective was

28
constantly used in reference to the group.
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10b-2 1 And the mere fact that you say "we" did such and
. 9 such does not in any way méan, "I personally took part."”
3 Any more than when Bruce Davis would say, "Well,
s | we bought some dune buggiles." | \
: 5 Did it necessarily mean, "I went out and bought
. 6 the dune buggies"? It means the Family is now posseased of
7 | some dune buggies that someome bought -- "That we bought."
8 : - So that the only statements that you have got
9 in evidence now cﬁnnecﬁing Davis with the offense, are these
10 two statem;nts, one by Barbara Hoyt -~ which, again, 1
n submit to the Courﬁ, at %hig.point, at this stage, under
12 a motion under 1118.1, the Court does have the prerogative
13 and the obligaéion to Iook Eoméwhatat the credibility of a
’ 14 witness.
. . B I submit Barbara Hoyt's testimony there is
16 inéredible. But even giving it credence, all you have simply
17 is two "Yeahs" and a "That was far out," which hardly
18 constitutes an admission.
19 And then, the testimony of Alan Springer -=-
20 again, which hardly constitutes an admission of complicity
21 in the crime itself.

2 I submit that at this posture, your Honor, even

23 assuming a death, that the greatest likelihood that the Court

24 has of -« or the jury has of convicting anyone, is convicting

2 the people who most nearly in point of time have the property
11 £f1s, * | of Shorty Shea.

. 27

28 I
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11-1 . 1 | . And again, to go back to this chart, let us presume,
. 2 |arguendo, that Pearl did see Watson, Davis, and Grogan, Manson
8 |and some shadow with a hat on on the night of the Ffull moon

4 lgoing towards Shorty, but that Shorty was not killed that night.

Ly

5 |Let ug assume that Frank Retz's testimony, specific testimony'

€3
S

|that he heard from Shorty on Monday or Tuesday, shows that it was
7 {the Tuesday, September 2nd, and Shorty was supposed to go to see|
8 hin on Tuesday, September 2nd and never made it. |
? ; Who was in the most immediate possession of anything|
10 fhaving £o do with Shorty on Septeémber 2nd? . Danny DeCarlo; who

I |has Shorty"s pawn slip and redeems one of the guns on September
2 12nd, comes in the next day ofi ‘the 3xrd and redeems the other gun

B lang the briefcase, the attache cage, and with Bill Vance is

1 jseen shortly -thereafter; perhaps on the same day by Johnny

.> = % | Syartz in the gun room with the guns in the gun case, one saying

5 |to the other, "Well, we finally got Shorty's ego."

o And the evidenice reflects that ai; that same time

® | ciem Grogan was still down with them on the Spahn Ranch.

® Now, is it po,s.siblé that they waylaid Shorty Shea

2 | and killed him and got the pawn sLips?

2 And is it possible that Clem Grogan did. cut off his

z head?

» And is it possible that Manson, in talking about

A -it when he says "We killed him and Clem cut off his head,” was

stating exactly what did occur, using the "we," that everybody
> 2 . o
did use, referring to members of the Family? "We killed him
L 27 . o
. .+ -7 " | and Clem 'cut of£f his head.”
: e 4 2 -

And I subnit, your Honor, that that is the most
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¢likqu‘explanation for what has happened to Shorty Shea.

 with the death of Shorty Shea, assuming such a death, is so

=

Yo

And if I were prOsécuting the case, those are the
people I would look to, because that's where the evidence
points.

And the references thereafter to "we did," and
"We diq," and "we did," are thoroughly reconcilable with that
view of the evidence and it iz the evidence presented by the
People's case. The defense hasn't put on any evidence yet.

So that, your Honor, where the Peoplée discloses

the facts as we've sghown them here, and where the connection

equivocal as to this defendant, I .submit that if a jury came
in now on the state of the record, and that's where this Court
gits, as an appellate courk reviewing a jury verdict, that the
appellate court has seen the infinite gegraple evidence
connecting Davis with any murder, would have to and would
reverse that conviction for insufficiency of evidence as a
matter of law and, therefore, I feel that this Court, at this
time, should do just exactly what the appellate court would
do, which would be -- which this Court is empowered to do under
1118.1 and acqguit the defendant.

THE COURT: People.

MR, KAY: Well, of course, in locking at evidence you
can't take any one particular piece of evidence and look at it
apart from the other evidence.

The Court has to look at each fact in relation to
other facts, and I think if the Court does that, there®s no

doubt that Mr. Davis is beyond any reasonable doubt tied into

s CieloDrive.comARCHIVES

i



' 6880

. by T;hg r&urdér;;Of :Shorty Shea.
.» .21 .- .. - Number one, you have Ruby Pearl seeing Mr. Davis,

? LI " ." f ': ‘; ‘
. 3 | Mr) Manson, Mr. Watson and Mr. Grogan approaching Mr. Shea onm =

4 | -towaxrds the -~ towards the boardwalk area, th, the four of them
L R R . . :
8 | together.

That same evening Barbara Hoyt heard either Squeaky|

o
[=3

7 or Brenda say that Shorty was -= that he would be taken care

8 | of. _
o | Barbara Hoyt on this night of the full moon heard
1 | Shorty séream’ing,

no She and Ruby Pearl agreed that the Manson Pamily

12 left the next day.

‘ 81 and, of course, the reason that Mr. Mahson gave
_ k 1  was somewhat increduléus to Barbara Hoyt that the reason that
. % 15 they were going to the desert at that time was because
16 Mr, Manson wanted to get the girls under 18 away from the
i polics.
18 Theén, we have the statements made by Mr. Davis.
1 | p 'Now, at the Meyers Ranch dinner, the statement mad%
® | py Mr. Davis when Mr. Manson said, "When Shorty got to mow, |
2| Clem .»c—ﬁ"l: his head off," Mr. Davis gaid, "Yeah, that was far
lla fol = out,"
23
24
’ 25
* 26

27
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Now, the only inference you can take from that
statement was that Mr. Davis was present.

. "Yeah, that was far out."

" iHe didn't say, "Hey, that sounds like you guys

-

had a great time" or "Yeah, uh, boy, that must have been

|- ‘neat¥ or:something. He said, "Yesh, that was far out,"

s » v The only inference of being thaf he was present

[

when the act ‘took place.

¥

Then, during that same conversation Barbara
Hoyt overheard Mr. Davis say at a polnt where Mr. Manson was
saying that "We were stabbing him and stabbing him," and
Davis said, "Yeah," agreeing to that point.

Now, the next point Paul Watkins testified that
when he and Bill Vance and Mr. Davis were walking down Goler
Wash, he overheard Mr. Davis tell Mr. Vance -~ he picked up
part of the conversation when Mr. Davis said, "That's why we

killed Shorty."

Now, obviously 1f Mr. Vance was involved in the

- murder, Mr. Davis wouldn't make any statement to him, "Yeah,

that's why we killed Shorty," because if Mr., Vance was
involved there would be no reason for Davis to say that's
why Shorty was killed, because Mr. Vance would know.

And certainly "we" includes "I," and there's no
evidence in here that members of the Manson Family only said
"we" unless they had some reason to.

And certainly Mr. Davis had a reason to say,
"That's why we killed Shorty," at this point, because he
was one of the ones that killed Shorty.
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i e

“Ranch to Spahn Ranch, when Mr. Grogan ordered Juan Flynn

Then, going down to Los Angeles from Barker

. in a very commanding and threatening manner to say that if

anyone asked him where Shorty was, he said you tell them ~--
youftell them.that he went .to San Francilsco, which Mr. Davis ;
said '“YEah, yeah, you know."

Well, Mr. Flynn knew. That's why he kept a

shotgun by his side up at Barker's Ranch all the time.

‘i 1‘And then, Mr. Springer's testimony, where Mr,
Davis and -- came and told him about what they did to infor-
mants. He said that he had a way of taking care of snitchers.
And he said, "We cut. them up, their arms, their legs and
head off and buried them on the ranch some place.”

And Matk Ross at that point said, "You mean
Shorty?"

And Davis said, "Yeah."

And then, on top of that, when Mr. Shea's
car was found abandoned and his property in the back in the
form of two footlockere, lo and behoid; whose palm print is
on the footlocker, the only print in the whole car, Mr,
Bruce Davis, the defendant.

I think that certainly beyond any reasonable
doubt Mr, Davis has been tied in through all of these
different pieces of evidence to the murder of Donald Jerome
Shea.

MR, DENNY: Your Honor, if I.may tespond on the last
point.

There are two cases =--
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i

, fingerprints. One is People vs. Redmond, 71 Cal. 2d, that's
7645, |

" merelY’raises a strong suspicion of the defendant's guilt

:}not evidence. It merely raises a possibility. And this

THE COURT: If you would, very quickly.
MR, DENNY: Yes.

There are two caseg speciflcally on point on

THE COURT: 71 Cal. 2d -~
HR¢ DENNY. 71 C&l- Zd 745.
\ - And the language is there, it is very much

appropriate to this case, on page 755, "Evidence which
is not sufflcient to support a conviction. Suspicion is

is not a sufficient basis for an inference of fact."
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r

-]+ well.as in a guilty way, if there is that circumstantial

‘" ohe pointing to innocence and one guilt, you must take that

And then it goes on, "The appellate court is
required to determine whether a reagonable trier of fact eculd
have found that the prosecution sustained its burden of proving‘
the defendant guilty beyond a reasOhable doubt."

And they go onx further, “The prosecution's burden
is a heavy one: *To justify a criminal conviction, the trier
of fact must be reasonably persuaded to a near certainty. The-.
trier must therefore have reasonably rejected all that under-
mines confidence.*"

And then, they go on to show that in this
particular case, the fingerprints that were found in a
burglarized home cduld have been placed there innocently as
well as by the alleged burglar, the person accused, having been
a TV repairman who admittedly had been thetre earlier the day

that the burglary occurred.
and they go on in that case to simply hold that

fthéjﬁyidgﬁée was insufficient as a matter of law because those]

fiqgerprints which could have been placed there innocently as

evigenqg, and there are the two reasonable interpretations,

* 1Y

pointing to- innocence.

Now, the same in People versus Robinson, 61 Cal.
24 373. There were fingerprints found inside & carx, a car

which was used in a robbery.
And as the Court points out there:
“The fingerprints showed no more than that

drivers had been present in or about the Ford on some recent
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i [
o R

“date. The fingerprint expert produced by the prosecution
| testified that he could not plaée the date on which the prints
were put on the car, but that he believed them to be relatively
. recent because of the fact that the car was out-of—dccfs- He
was of the opinion that prints on such a2 surface disappear
sqoner when exposed to the elements, but was still unable to
state that they had been placed on the car within the last day
or two prior to the date of the crime. As opposed to this; the
evideéence"” -=
THE COURT: Wexe these cases involving a motion under
111872
MR. DENNY: No, these were cgases, your Honor, after a
conviction. and in this particular case, iﬁ the People versus
Robinson, the conviction of Mr. Drivers was reversed. The
appellate court holding as a matter of law that the evidence
was insufficient because of ~—
THE COURT: I see.
MR. DENNY: == because the only thing connecting him were
these fingerprints -~
| .:?éﬁ’gquTt I see.
] MR.E5E§NY: -~ and some evidence which had been admitted

3

v ‘"i . .
t ¢] +ag far as statements which were inadmissible.

He said, "Thus, driver's fingerprintes on the
} .

' Ford are as egually susceptible to an inference that they cam

there innocently, as they are to any inference that theix
presence connects defendant with the commission of the crime.
"fhe important feature is that the explanation

(evidently accepted by the police) shows that driver's finger- 3
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"prints could have been placed on the Ford in a manner entirely
unconnected with the crime. To hold that the presence of those
prints connects him with the commigsion of the crime is tanta- ,
mount to saying that the finggrprints of any relative of a
person known to have committéz a crime, found on the automobile|
of such person, tend to connect the relative with the crime,
even though it is known that the relative has had the-
opportunity to be in and out of that car on various occasions
other than during the commission of the crime. Such a

theory is unsound. Certainly association with a criminal is
not to be equated with connection with the crime. Moreover,
such a contention asks the jury to speculzte on how and why the
fingerprints appeared, with no evidénce at all on'that question,
Even if the fact of the fingerprints be deemed to cast
suspicion, even grave suspicion, on Drivers, such is
insufficient. It is necegsary that the evidence corroborating
an accomplice shall connect or tend to connect the defendant
with the commission of the crime. Corrcborative evidence is
insufficient where it merely casts a grave suspicion upon the
accused. It mpust not only show the commission of the offense
and the clrcumstances thereof, but must also implicate the
accused in,i;a“

P [

miﬁnd it says, "At bhest, the fingerprints merely

' placed Drivers in the car at some time prior to the time the

| ~car was discovered. This merely proves association.”

»
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12-1 1 THE COURT: Thank you, Mr. Denny.
. 2 Ag to Count I, there are inconsistencies in Ella
3 |Jo Bailey's testimony. It's certainly true, in her testimony
4 | before this Court, there are a nu;nber of strong inconsistencies "
: 5 |«~ and there certainly exist inconsistencies between her prior
S 6 | testimony and her testimony here.
7 But this Court does not believe that -- and does
8 | not £find that she is an agcomplice as a matter of law. Aand
¥ | in this state of the evidence, as the People have presented
. | it, the Court finds that there is sufficient evidence to
11 | warrant the denial of the motion under 1118.1.
12 The same is true as to Ccount II, which rests
B | Largely upon the te'!stim’ony of Ella Jo Bailey.
a M . Ag to éount ITIZ, the Court believes that a number
. % s of the points t'hat: you have mentioned, Mr. Denny, are arguable
1 poinkts. But in !:he c’dux't:f's view of the evidence, there is
" sufficlilent to withstand the mot:n.on under 1118.1, and the Court
® | genies the motion as to Count III
» I see Mr. Johnson is in the rear of the court.
» Mr. Johhgon, have you cc;mpleted your work today?
- MR, JOHNSON: VYes. I think ifve done as much as can be
= done on the examination of that.
= THE CQURT: I&'s 3:30 now. Do you have a witness that --
A “ do you have a witness problem, Mr. Denny?
* MR. DENNY: I doh*t knoy, your Honor, whether I have got
’ 26 a witness problem or not. I ~- I have placed calls to gertain
. o of the officers who were to be here —- are they here?
” jMR' DENNY*S SECRETARY: They*ve been called. I don't
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12-2 1 | know if they're here yet.
. 2 Where do they cone?
8 THE COURT: I did tell Mrs. Obradovich I would terminate
X 4 those proceedings at 4:00 o'clocl_:, and I am inclined to do tﬁat,
- % | so perhaps we can begin tomorrow morning with the presentation
¥ 6 of your evidence.
4 MR. KAY: At 9:30, your Honor?
B | THE COURT: 9:30. Aand I will try to begin promptly.
? Our calendar is ~- what is it tomorrow? Very long?
o THE CLERK: Yes. _
n THE COURT: Its guite long. But I*ll begin promptly at
| 9:00 otelock. Perhaps you could tell the deputies, the Public
18 Defender and the District Attorney to be here, so that we can
4 " start promptly at 9:00,
. X ® aAngd gentlemen, the Court has appointed Mr. Jchnson
1 under 730 to examine the test bullet and the evidence.
o He has used, &5 I understand it, the facilities of
® the Los Angeles Police Department to accomplish that today,
» and he is available for -~ for you tq talk to.
* | So, I'll take a short recess, and you can talk to
# Mr. Johnson. o
# {Short recass.)
® MR. DENNY: Your Honaé, we have some witnesses who,
1 # perhaps, could identify thémselves. I know one is Sergeant
B Kienast.
x 26
Will the rest of you identify yourselves, please?
. Z DEPUTY WINTER: Deputy Winter.
’ LIEUTENANT NIELSEN: Lieutenant Nielsen.
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12-3 1 OFFICER ST. JOHN: Officer St. John.

. 2 THE COURT: I'm sorry, gentlemen, that we've spent the
3 | entire day in listening to argument and handling other parts of
4 the case -~ other than taking testimony, that is.

5 ‘ and conéequently, we‘won°t be able to proceed

A 6 | today. I had promised one of the jurors who has a doctor‘s

7 | appointment that we would terminate at 4:00 o*clock. Other-

8 wise, we would work you in today.

9 Would anyone be greatly inconvenienced at coming

10 back tomorrow?

11 OFFICER ST. JOHN: I have an extradition, your Honor,

12 that I have to go to Vegas and pick up a suspect, at about

i3 9:00 ofclock in the morning.

14 THE COURT: How long would his testimony take? We

. ¥ 15 could put == therefs a half hour left. Perhaps we could put
16 Ehe jury in the box and take the testimony.

17 MR. DENNY: Well, may I have just a moment, your Honor,

1B 1 to check?

19 Is Hamm Off tomorrow?
20 OFFICER ST. JOHN: He's off today.
2 THE COURT: Who's the lady?
2 SERGEANT KIENAST: I'm Sergeant Kiepast, from the Sheriffl's
% depa#tments o ’
, 2 | THE COURT: ©Ch, I see. When I said "gentlemen," I
® didn'*t know;that_one‘of you géntlemen was a lady.
® % How about tomorrow, Seréeant.Kienast, and you othex

27

I' 28

two gentlemen? Would that be ~-
SERGEANT KIENAST: No, we could come back tomorrow.
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- .
L,y 1

12-4 1 MR. DENNY; And you ;.villﬂ be back Wednesgday?
. 2 OFFICER ST. JOHN: Yeah, I will be gone most Of tomorrow, |
3 | but I'm sure I will be back Wednesday, especially in the
s+ | afternoon.
5 MR. DENNY: Well, your Honor, letfs let him go at this
% 6 point, then, with the understanding you are on call for
12a fol 7 Wednegday.
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MR. KAY: He said he would ba back Wednesday. I heard
the conversation between mm Dgnny and the witness.

THE COURT; Yery’well.*‘when in that case, you may all be
o ;

excused until tomorrow mcrningn/gxcept for thig gentleman, who

is Officer St. John:. IR R

And you keep yourself on call for Wednesday, please.
ell
MR. DENNY: Your Honor, perhaps the others could be

‘ordered back for 10:00 o' clOck ,:aﬁhg; than 9: 30. because~¢ will

have anotﬁ;;kW£&ngaa to put on “at 9 30..

THE COURT: B R Fight. Thatts —-

ot 22

-

MR. DENNY: 8o thatnappafénﬁly that wouldn’t discommode

them too much. e
-\L\ Tty

ﬁHE\GOURT. Sergeant ﬁ:@hast and you other Ewo _gentlemen,

e Femnae ST
™ v gur—

10:00 o-cﬁagsg% - ',?V s
/7

SERGEANT RIENAST' ~ Yes, sir
#"‘"’“

LIEUTENANT NIELSEN: YB%, gir.

MR. DENNY: All right. I.think we have our witnesses
RN .
Ll 'I‘
o~

THE COURT: All right, Fine. "How long do you anticipate?

sguared away, your Honor.

MR. DENNY: About three days.

THE COURT: Good. We will bhe through this week.
(8hort recesgs.)

THE COURT: Mr. Jeffery, you may stand. And Mr. Timothy,

don‘t get comfortable in that seat. I'm going to let you go.

(Laughtei.) o

THE COURT: Goecd morning, everybody.

| (Laughter.)
THE COURP: well, I'm sorry. I couldn't put you to wo?k
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12a-2 1 | today. We have been clearing up some matters outside of your
.‘ 2 | presence, all day, And because I told Mrs. Obradovich that I'd

3 | let her go at 4300 ofclock ~— and we don't want to keep the

4 | rest of you if ghe leaves == therefore, I'1l let you all go now.
5 : Remember that you are still operating under the
admonition, that'ivo*ci are not to ccinverse amongst yourselves nor
7 | with anyone else, nor permit anycne to converse with you on any
8 subject connected with the ma:'t:tter, nor to form ox express any

9 | opinion on it pr_;tilA it is fin.ally: gubmitted to you.

10 I anticipate that tomo}:row morning at 9:30, come

1 what may on my calendar or otherwise, I*ll begin this matter,

12 S0, X'll see you tomorrow morning at 9:30. Good
13 night.
¢ 14 (whereupon, murmurs of "Good night" were heard
. 3 15 | from members of the jury.)
16 (Whereupon, at 3:136 P. M,, an adjournment was

1 taken in this matter until 9:30 A. M. the following morning,
18 Tuesday, February 15, 1972,)
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