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nﬂiﬂanson én¢:with Mr. Grogan?

LOS ANGELES, CALIFORNIA, FRIDAY, FEBRUARY 18, 1972 9:40 A.M.

THE COURT: Mr. Denny and Mr. Kay, will you approach
the bench?
(Whereupon, the following proceedings were had
o at the bench among Court and counsel, outside the
o hearing of the jury:)
THE COURT: All right. The record will show that the
defendant is in court., Mr. Denny.is present, and Mr. Kay is
(tipféaeéglfbr*fﬁe People.
T wqﬁ;ve §ou had an opportunity to talk with Charles

‘Hks-bENNY: Yes, your Honor. Yesterday afternoon, at
i aﬁoﬁf‘1:063§'hiock, from 1:00 till almost 2:00 otclock, Mr.
Grogan and Mr. Davis and I spoke.
And then last night, from about 6:00 o'clock until
8:00 ofclock, Mr. Manson, Mr, Davis and I spoke.
THE COURT: And are you ready to proceed today?
MR. DENNY: Yes.
THE COURT: And do you anticipate putting either of
those gentlemen on?
MR, DENNY: I do not so anticipate, your Honor.
THE COURT: Well, let's see. You wanted to put on this
morning -~
MR, DENNY: Whiteley.
THE CQURT: -- Whiteley. 1Is he here?
MR. KAY: Whiteley's her&, and Mr. Denny has informed
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me that he deoes mot at this timeé wish to put on Deputy Chamou-
sis, so I'1l put on -~ Deputy Chamousis is here, and I will
ask the Court to be allowed to put Deputy Chamousis on.

THE COURT: All right.

MR. RAY: The fact that he found the -~

THE COURT: All right. Do you want to call Whiteley
now? ‘

MR. DENNY: Yes, your Honor. I would like to get one
exhibit, if we can get it from the Clerk here.

THE COURT: All right. Have we got it located?

MR, DENNY: The exhibit?

THE COURT: Yes. By that, I mean: Is it locked away
in ~-

MR. DENNY: Well, it's locked --

::THEﬁbaﬂkfil -~ Mrs. Holtts secret little place, or --

1 z i;;iﬂi§ DENNY: No, it's locked in the evidence locker,

7 [ and ==

" MR, KAY: Does she have the key?

MR, DENNY: Yes, she said she did.

MR, RKAY: Well, the Clerk yesterday didn't --

THE COURT: Yes. She had the little cupboard loaded
with the stuff, and she didn't have the key yesterday.

MR. DENNY: But she's supposed to have it today.

THE COURT: All right.

(Whexeupon the following proceedings were had
in opeﬁ court, within the presence and hearing of the
juryd)

(Proceedings had on an unrelated matter,)
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MR, DENNY: Your Honor, I am forced to say to the Court |
that, in attempting to assist the clerk in opening th

THE COURT: I don't want to hear it.

MR, DENNY: +~ cabinet, with a certain amount of brute
strength -- which I did not previously kenow I possessed ~-
I broke off the key in the lock.

THE COURT: I could have guessed it.

MR. DENNY: I underxstand that it really doesn't teke all|
that much strength, since it was done yesterday by someone --

THE COURT: Yes. I think this is about the third or
fourth key. |

MR. DENNY: -- in a similar way.

They just don't build them the way they used to,

Judge, But if we could, I understand that the bailiff is

attempting diligently to obtain another key, because the
exhibit is rather necessary to proceed with.

. THE COUBT Wetll either get a key or a cutting torch,
o MR, KAY Maybe we could get a good burglar down from
upstairs, and be could pick the lock, or -~

" THE COURT: Yes, we might find some professional help
upstairs. |

All right. We're in recess, until someébody finds
8 key or makes one or breaks that lock.

We will remsin in recess. Don't converse amongst
yourselves nor with anyone else on any subject connected with 4
the matter. Don't get very far away, though. We should be
able to start fairly soon. '

(Recess.)
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The defendant is present with counsel, Mr. Kay
for the People. All the jurors are present.
You may proceed.
Do you have the exhibit now?
. MR, DENNY: I was just informed it was open; youx Honor. |
I haven't had a chance to get it.
(Pause in the proceedings while Mr. Denny
retrieées an exhibit from the exhibit room.)
MR, DENNY: I would like to call Sergeant Whiteley at
this time.
THE CLERK: Please raise your right hand and be sworn.
Do you solemnly sweér that the testimony you are
about to give in the cauge now pending before this court,
shall be the truth, the whole truth, and nothing but the
truth; so help you God?'
THE WITINESS: 1 do.

PAUL J. WHITELEY,
called as a witness by and on behalf of the defendant,

- having been first duly sworn, was examined and testified

as -Follovss

|-y ~ THE CLERK: Please take the stand.
o - - CoL L

State your name for the record.

.\ THE WITNESS: Paul Whiteley; W-h-i-t-e-l-e-y.

DIRECT EXAMINATION
BY MR. DENNY:
Q Sergeant Whiteley, I wonder 1f you could find the
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pointer there on the blackboard? Amd, 1f you would -- I
think wetve got People's 93 here before the jury.

Can you all see that? Can everyone see?
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- -

f”,éﬁgas:peferred to by Blla Bailey, in the course of her conversa-

= T, B . A-

= —
F
¢
t

Would you indicate to the jury, please, those

tions with you, on May 15th or May l6th, 1970, as the dump?
R She was speaking of the dump located in this area
here (indicating), by Spahn's Ranch.

Q Well, let me indicate for the jury. You have

indgicated on People's 93 an area to the fight of and towards thé

=

bottom right corner of the corral; is that correct?

A That's correct.
Outsidg

b1 4

Q All right. Outsgide the corral, not inside.
and to the right of?

A Yes.
there is another -- or other Quap

Q All right. Now,

areas, to your knowledge, at the Spahn Ranch; is that correct?

A Yes.

Q And where is that?

a Well -=

Q Or where are those?

a That’s adjacent to the farmhouse {indicating).
Q And you are indicating an area that's -- that

appears light in color, just @bove the blue taped marker
"parmhouse,” and essentially between the red dot and the green

circle; is that corxrrect?

A Yes.

Q all right.

A She didn't speak of this one. I did.

Q Well, she spoke, did she, of a conversation at the

dump areat?

CieloDrive.comARCH|VES



10
11
12
13
14
15
16
17
18
19
20
2l
22
23
24
25
26

27

7384

“~hav1ng taken place at the dump area, that it was the dump area
L

| g¢he.was spedking of.

Miss Bailey told her boyfriend, Bill Vance, the following

' to the word “qump"? Or to the word “ranch house'?

A Yes.
Q And you assumed from her conversation to you, when

“'&he: referred to a conversation between Mr. Manson and Mrc. Vande

at‘the ranch house that she was referring to (indicating)?

" A Where you are pointing, yes. That's where I assumed

Q Or the farmhouse?

A Yes.

Q {Indicating); is that right?

A Yes.

Q All right. Fine, You may retake the stand, if you*

like, sir.
Well, then, when you wrote your report on May 18,

1970, the last paragraph thereof, on the first page, that

morning that she did not wish to go to the Hinman house, "A
conversation took place at the ranch house (rear of Spahn
ranch) between Bill Vance and Charles Manson."

That report was written, again, in your mistaken
impregsion, was it, that she had referred to the dump by the
ranch house, rather than the dump by the corral?

A Yes.

Q Well, did she refer, in her conversation with you,

A She used the word "dump."
Q Un~hmm. Was there some reason why you didn®t, in

writing your notes of May 15, use the woxd "dump"?
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-

A No.
Q Is there some réason why, in writing your report

of May 18, you dldn*t use the word "dump" --

A No.
Q ~- instead of "ranch house, rear of Spahn Ranch“?
. A As. I stated before, I thought she meant the dump

adﬂacent to ﬁhe -- what's labeled on this photograph here as
the fanmhouse. And she was actually meaning the dump out by
the corral.

R -Q , . But in either case, when she spoke to you on May
15; she said that this conversation had taken place between
Bill vVance and Charles Manson alone; is that correct?

A I can’t recall if she said that they were alone.

Q well, do you recall that she did not say that she
was present at the conversation?

A No, I can®t.

Q All right. By the way, this particular conversa-
tion of May 15, 1970, in Tacoma, between you and Miss Bailey
and the others present, was that tape-recorded?

A Yes.

Q and would you tell the jury what happened to the
tape recording?

MR, KAY: That®s irrelevant.

THE COURT: Overruled. You may answer.

THE WITNESS: The County purchased a valise that
accommodates a small cassette tape recorder inside of it. The
valise had a defective microphone.

Q BY MR. DENNY: Had a defective microphone?
A That's correct.
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Q And, so, although you attempted to record the
conversation, the recording cassette turned out to be blank
for the May 15th meeting; is that correct?

A Yes.

Q - And then ~-

A I think that there's some conversation om it. I
can't rémember. But a very small portion, I believe.

VQ And you discovered this on the evening of May
15th, when you ~-

A No.
Q ~= gttempted to play back the recording?
A I can't =-- I canft remember when I discovered it.

1 think it was on the 1l6th.

Q Before the second conversation in the afternoon

with =~
A No, I believe that --

Q --\with Miss Balley?

A No. I believe it was after it.

Q Well, there was a tape recording then attempted
to be made at the 1l6th =~ the May 16th conference?

A Yes.

Q And portions of that did come through on the tape}

- 1s that right?

A That's correct.
Q Kind of the very last portions of the conversationy - '
Is that’ correct?.
o A o Iiéaﬁ't recall which portion.

'Q .. All right. Now, in the conversation that you had

CieloDrive.cOmARCHIVES




Ab-2

10

S SYRT ,
12

13

1

5

16

17

18

19

20

21

22

23

24

2%

26

27

28

7387

with Miss Bailey on the 15th of May, 1970, in Tacoma, in
the presence of yourself and the other persons we!ve mentioned
yesterday, did she tell you that, "Squeaky and Mary were
assigned to tgke care of George Spahn"?

A Yes, I believe so. I know she said Squeaky, but
I can't recall about Mary.

Q Well, would it refresh your reccllection to see

| - your notes of that conversation?

A Yes.
(Witness perusing a document.)
fas; 
. Q. . Yes, she did say that to you?
L Yes.

) . And when you made up ~- I shouldn't use that

When you dictated the report of May 18 concerning
the two conversations you had with Miss Bailey, did that reportl
accurately reflect the conversation in which she stated to you,
concerning Mary and Sadie; after they had come back in the
Hinman microbus, "They stated they got $27 from Hinman, and
Susan showed hér the money in lier pocket"?

A No. 1If you notice above here, itt's written
"Mary."

Q I note that there is a writing there, "Mary,"
and that then appears to be crossed out.

Is that your writing?

A No.
Q Or your line through "Mary"?
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A No.

Q Well, do you recall -- when you made your rmeport,
did you make your report from your rough notés?

A Yes. I put in "Susan," but it was corrected

later to "Mary."

Q Even though it appears crossed out on the report?
"Mary"? ’
A Yes.
Q ‘ Al1 right. So, then -~ do you know who corrected |
| e | |
I'm sorry. I don't know whether I asked you that
oxr not.

A - It was done in Mr, Katz' office, between Ella

IR L
{", Bailey and.Mr. Katz,

And T cant't remember if Deputy Gleason was there

2] ~ Well, to your knowledge, then, the coxrectioh was

RTINS ,
. Jmade:by?Ella Bailey;  at her discretion?

A Yes, I believe so.

Q All right. And there were no other changes on
| that particular report, your report of May 18, made by her:;
k is that correct?

A Yes, she madé other corrections.

Q Not on the same repcrt, apparently; is that right?
A Yes, she did.

2 Well, do you recall which report she made the

correction "Mary" on? As well as other corrections, if she

CieloDrive.cOmMARCHIVES
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A On this report.
Q Well, you say that that writing, "Mary," is hers;
is that right?

A No, I did not say that.

Q I'm sorry. Made at her direction?

A Yes.

Q All right. And this report that I have, then, is

a4 copy of the report that she directed the change to be made
of; is that correct?
A Yes.
Q All right. Now, can you show me, on this report,
any other changes in the body of the report, that were made

after you caused the report to be typed up?

; A . Are you spesking of something penciled in, --
Q Yes.
A -~ or do you want me to tell you other things she

“‘_i%clﬁvﬁs thas_wexe wrong?

a -~ -

o In othet words, things that were penciled in,
?'auch'gé§£his "Mary," that was penciled in?
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)

;diﬁ&pﬁsed before this jury, have we, the fact that you

Q Well, so I understand, at the May 15, 1970 meet-—
ing, in Tacoma, did she in fact tell you that they, that is
Mary and Sadie, stated they got $27 from Hinman and, did she
say, also, Susan showed her the money in her pocket?

A Yes.

Q All right.

All right, now, Sergeant Whiteley, I would like to
refer finally to the two trunks here beside the jury, the foot~-

lockers which have heretofore been received in evidence as

65-¢ and €5-F:

Those footlockers, you recovered, and I think we‘ve

inventoried their contents; is that correct?
. . 4; f
~ A Yes.
Q And the inventory that you made up, was made up on

what sort of document?

A It was a plece Of paper.

Q " Plain white piece of paper?

A I can't remember the color.

Q and you ﬁoted therein everything that you found in

both of the footlockers and one piece of paper or did you
make a piece Of paper up for eéach footlockexr?

MR. KAY: Your Honor, I think this has been gone into
already. It has been asked and answered a previous time.

MR. DENNY: XNot before the jury.

THE COURT: I'm not sure. Overruled.

THE WITNESS: I inventoried them on one piece of paper

for each footlbocker. Bach footlocker was listed on one plece

CieloDrive.cOmARCHIVES.
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of paper.

piece of paper?

”_Maﬁéon, Bgéis,AAtkins, Grogan prosecution; was he not?

Q BY MR. DENNY: All rxight. what did you do with thak

A I placed it ingide one of the footlockers.

Q All right. Then, what did you do with the‘foot-
lockers?

A I transported them ultimately to the sixth floox

to Mr. Katz's office, the District Attorney.

Q Mr. Burton Katz, who was on the stand yesterday?
A I don't know whether he was on or not.
Q all right. The Deputy District Attorney who was

in charge at one point of the prosecution of the combined

t, \

A Yes.
L AIl right. And do you recall approximately when it

11
‘
‘ 3

was that you transported trunks to his office?
SRR | C No, sir.
Q Was it before the Grand Jury hearing, in December,

the 14th, l5th and 16th?

A Yes.

Q Do you have any recollection as to about how long
before?

A No.

Q Well, you had recovered these trunks in Deceémber of

1569, is that correct?
A Yes.

Q And the Grand Jury hearing as far as the Shea matter

wae in December of 1970, is that right?
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A That's correct,

Q All rxight. Do you have any way of stating to the
jury approximately when, within that year period those trunks
were taken by you over to Mr., Katz's office?

A No, sir.

Q All right. How long were they -~ well, did you

xecover them from Mr. Katz®s office at any time?

A Later, yes.

Q Approximately how much later, do you know?
A I think a week to two weeks,

Q A week to two weecks later.

And at the time you recovered them, to your khowledg

was anything == anything been taken out of the footlockers?

A 1 don*t know.

Q ' Well, at the time you got the footlockexs ~-
. A Wait a minutg, I have to say yes.

Q fes,‘ | - ;;

Did you ;eqei?g with them & box, a cardboard box,
a carton of some sorté E .;-°“

A I had that already. .

Q when did you get that in relationship to the time
that you took these footlockers into Mr. Katz's office?

A Decembexr 10, I believe it was, of 1969.

Q Was this a separate container, then, containing
things that had been recovered from inside the trunk of the
car or other areas of the car?

A Yes.

Q Both the trunk and other areas?

=1
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cards and some receipts. That®s all I can recall.

Yes.
These were documents, letters and things?

Yes.

0 OO

All right. Had you taken those over to Mr. Katz's

office at the same time you took the trunks?

A No.

Q Before?

A Humm,

Q Or after?

a I can’t remember whether it was before or after.

But at some time I did take the box up. Alsg, the cardboard
box.
Q all right.

The items in the cardboard box, were any of those
items items that you had taken out of the footlockers and
placed into the box?

A Yes.

Q And what items had you taken out of the footlockers
and placed int?'thé'box?

A -Uh; there were the photographs, which I believe have

been put into eﬁi@egqe'here,,ox ghé negatives. Some business

! -

Q Do youffecgly what kind of receipts?

A No, sié, I cantt. I remember something from Las
Vegas. ' ‘

Q All right. Now, directing your attention, then, to

this blue suitcase which has heretofore been received in

evidence.

t

] ) /
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& SR MR, KAY: It is in the 65 series.
"’ A | I think it is. Apparently the tag has somewhere
P IR 3 ':.d-i:sap?eaz?e‘d; .l
T A " Anyway, we've only got one blue sultcase.
N 5‘; . - THE bbum:: 65-H,
¢ | " "o By mm. peNNy: es-m,
A SR i\féaiv, this is the suitcase which was delivered to

8 :'you sometime after February 20 of 1970, is that correct?
la fol 9 A Yes.
10 [
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' after February 207

. to Mr. Katz! office at any time?

Q And do you recall approximately when you got it
A . About the 22nd.
@' ' All right. And did you take that suitcase over

A Yes.

Q  Before, at the same time, or after you took the
twe footlockers over there?

A I can't recall whether it was there before or

after, but they were all there together.

Q Do you recall for how long they were there togethex?
A No. A week, maybe. I can't recall.
Q All right. And they were out of your care, custody

and control during that entire period of time; is that correct?
A Yes.
Q Al}l right, Did you then pitk them all up, the

three of them together, and transport them back to Homlcide?

A Yes.

2] Or back down -~ at that time was it -~
A Yes.

Q ~= in this same building?

A Yes.

Q All right. And did you, Sergeant Whiteley, check
any sort of inventory at that time to determine whether every-|
thing was in each of the containers, in each of the footlockers
and the blue suitcase, the same as when you had brought it
into Mr. Katz' office?

A I looked for my inventory slip in the lockers and
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1a-2 1 | I couldn't f£ind it. But I did not check to see that every-
. 2 ' Ehing wag the way that I had taken it up there. .
; ; z : ‘3- | Q All right. You just then took ~--
- ‘ rj " ‘ 4. | . . A In fact, I kpew that everything wasn't the same
' | 5 'aa whiie they were on the sixth floor. Everything was tsken
) 6 | - out of the footlockers and photographed.
L "Q‘ . 'Were you present when those things were photographed?
REInS sk 1 don't believe so.
5 | Q Those photographs, to your knowledge, however,
o were photographs which were introduced before the Grand Jury
n " in lieu of the footlockers and the contents themselves 3 ig
12 that correct?
13 . A I don't know, but I saw some photographs of the
A4 4 | footlockers and the contents hanging on the sides of it.

.'., 5 | Q

16

And it was after these photogiraphs had been taken
that you took the footlockers back down to Homicide oun the

1 Ehi’rd floor here, Sherifi‘'s Homicide; is that right?

18 A Yes.

1 2 From that time until they were introduced in

20 evidence in one of the companion cases to this case, did you

2 in any way attempt to inventory the contents of either of the

2 two footlockers or the blue sultcase?

28 A No. I took them directly to the Grand Jury or to
2 whatever court proceedings was the next one, where they were
) % | required, |
s % Q Fine.

. All right, Thank you very much, I have no
28

further gquestions.
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MR. KAY: I have no questions.

THE COURT: You may step down. _
MR, KAY: May Sergeant Whiteley be excused?
THE COURT: Yes, he may be.

) s MR, DENNY: Yes, he may be. Thank you,; Sergeant

Whiteley.

Ybur Honor, I have spoken to Mr. Kay, and 1

'j:believe he will agree to stipulate that insofar as the

" testimony that has been read by either side of any prior

| proceeding, trial, Grand Jury hearing, that the matters

_ read by e?;hgr the prosecutors or myself have been from the
official transcripts of those proceedings.
MR. KAY: So stipulated.
THE COURT: Accurately reflects the record of those
proceedings?
MR, DENNY: So stipulated.
MR. KAY: Yes, 8o stipulated.
MR, DENNY: Your Honor, at this time, the defense
rests,
THE COURT: People?
MR, KAY: We call Deputy Chamousis. .
MR. DENNY: Your Honor, may I have one moment before
the deputy takes the stand? I have to go outside with the
witness.
THE COURT: Yes, you may.
(Whereupon, Mr. Denny retired from the courtroom,

returning shortly, and the following proceedings were
had:)
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1| THE CLERK: Please raise your right hand and be sworn.
.- . You do solemnly swear the testimony you may give
h 3 | in the éause now pending before this court shall be the
; 4 truth, the whole truth, and nothing but the truth, sohhelp

5 | Yyou .God-? )
6 THE WITNESS: 1 do.

7 THE CLERK: Please take the stand.
§_" i .' : Please state your name for the record and spell
’ 9"‘,_-:‘ ;our naue ., | ‘
10 .' . | TE}E WI']\?NE'SS,:h Peter‘ Chamousis, C~h~a-w-o-u-s~-i-s.

ﬂl,l.-;' ‘_'

T _ N PETER CHAMOUSIS, | .
B |- t‘;é:].'il.éd‘;agj a_v:jtitness in rebuttal by the People, having been

- 14 .j fir:s_tl:_ duly sworn, was examined and testified as follows:
C 16 ~ DIRECT EXAMINATION
7 | BY MR, KAY:
18 Q Deputy Chamousis, did you find the second latent
19 | print that Mr. Denny asked you to find?
0 | A Yes, I did.
21 Q All right. And do you have that?
22 MR, KAY: Your Honor, I'd ask that this latent print
% | be marked as People's next in order. |
24 MR, DENNY: Well, might T see it?
’ % | MR, KAY: Certainly.
112 m 2 | THE COURT: It would be 112 for identification.
N % MR, KaYy: 112.
. s Q beputy Chamousis, could you pull that microphone
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16

just a little closer?
A {Witness complied.)
9 Thank you.

THE COURT: Did you determine, Deputy Chamousis, whether
this was a second 1ift from the same latent print or was this
a separate lift from & second print?

THE WITNESS: It was a second -- I mean, it was a

separate lift, your Honor.
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. first 1ift from, Deputy Chamousis, where did you get this

' maybe six inéhes.

‘ { oo
First testified to, which I beéelieve was People’s 85, and this

THE COURT: On a second print?
THE WITNESS: Yes, sir.
Q BY MR. KAY: And in relation to where yon got the

second 1lift, People's 112%
. . A It was right adjacent of the other 1lift, within
: i Vi

.. .Q . Okay. Now, other than the two lifts, the one you

ligt,'Pgop}gﬂs 112, did you find any other latent fingerprints
or palﬁ prints on either one of the two footlockers?

A No, sir. ‘

Q All right. Now, did you have a chance to compare
this 1ift, People®s 112, with the fingerprint exemplar card
marked ~— well —-

THE COURT: 86-A.

Q BY MR. KAY: +~— the prints of the person referred

to as Bruce Davis on those¢ cards? Did you have an occasion to .
compare those prints with this Lift? "

A Yes, I did.

Q Did you form an opinion as to whether or not this
print was made by the same person that made those exemplar card

angd made the other: latent print?

A Yes, I did.
Q What®s that opinion? ‘
A In my opinion, this latent fingerprint is also the

same portion of the palm as the other print that I lifted off

the trunk. .

=
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| xremove this latent print, Peoplefs 1127

t paxt of the footlocker, applied tape to the footlocker and 1ifte{

had a chance to cross examine?

Q And is it made by the same person?
A Also made by Bruce Davis.
Q Did you remove this latent -- well, how did you

A I applied powder, fingerprint powder to the same

it off the footlocker and placed it on this card.

Q Is this the actual 1iftk?
A T@at ig the actuwal lift.
gi Q f} Ihﬂother words, I notice tape on this card.

Did you take the actual 1lift and put it on this

. A I did.
o 'fhén, you filled out the top part of the card?
A I dids '

' ~
MR. KAY: Your Honor, I ask at this time that People's

112 be admitted into evidence.

MR. DENNY: Well, may we regerve ruling on that until I've

THE COURT: Yes.
MR, KAY: All right, I have no further questions.

CROSS EXAMINATION
' BY MR. DENNY:
Q Now, Deputy Chamousis —-— excuse me just a moment.
MR, KAY: ﬁell, excuce me, I do have one question that I
| foxgot.
DIRECT EXAMINATION (Continued)
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L

*

 exemplar?

BY MR. KAY:

Q Deputy Chamousis, how many POIREE o¢ comparison did
you f£ind bhetween that latent 1lift, Feople'sll2, and the
fingerprint exempiar used in court here as the exhibit?

A xI counted 16 points on this one.

MR. KAY: Thank you, I have no further gqguestions.

THE COURT: Cross examination.

MR. DENNY: Yes.

W

g0 CROSS EXAMINATION

BY MR. DENNY:

Q Deputy Chamousis, is there some particular reason

‘why, if there wefé 16 points of identification on this

v b b

particular “print, you didn*t make up the same type of exhibit

)

- made with People's 85, the latent lift, comparing it with the

1 4 |

A To the best of my recollection, Counsel, we félt

that one print of the same palm was enough to make an exhibit

|1 rather than two. Two would prove no more than one.

Q Well, the prints were rather different, weren't
they?
A No, they were the same portion of the same palm,
- sir.
Q All right. Now, when you say they were the same

portion of the same palm, what portion of the palm were they?

A The portion just below the right 'little finger.‘ I

’think it is ogalled the hypothenar portion of the palm.
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Q Well, now, when you say just below, therefs a
portion on a hand of abouyt three to fouxr inches below.

What portion within that three to four inches are
you talking about that you say is the same palm print on each
of these prints?

A It would be the portion just above the wrist,

within two inches.

Q Within two inches of the wrist here (indicating)?
3 Yes, sir,
Q On the right hand outer portion of the hand, is

that right?
A | Yes, sir.
T Q All right.
1 Now, on these lifts I note there appears to be =-
taking People®s 85 first, a marked line, demarcation of about,

oh, a sixteenth of an inch where there is nothing, a very

¥

, A .. Yes, sir.
N BRI 'r-;'
' . 0" yhat is that from?
A ,To me, I would say, it could be a portion of the

3

footlockei that didn't appear on the tape. It was a crevice

or ridge. I assume it was a crevice.
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Q Well, showing you the footlockers. There is
obviously a top and a bottom, and where there's the demarca-

tion between the two.

A That's probably what it is, 1is where the 1lid joinsg

the side of the trunk or the other part of the trﬁnk or the
footlocker. ‘

] All right.

THE COURT: You're speaking now of the latent 1ift?‘

THE WITNESS: They both have them; your Honor.

MR, DENNY: We're speaking specifically of-'83.

THE COURT: Of 83, the one that's been admitted into
evidence as 85.

Q BY MR. DENNY: Now, again,'that which has been
marked fox idéntification as People's 112 has the same type
of line going through it, is that correct?

A Yes, sir. ‘

Q And in your opinion, that means, then, that it
was placed somewhere also along that area?

A Yes, sir, thatt's what I assume.

Q All right, Now, insofar as the fact that you
8gy =-- or your statement that these are of the identical
portion of the right hand, is there some way that you can
show, mark in any way, exactly which direction and where
People's 112 would fit to match up with People's 85?

A _I'm.got stre that the two palms would exactly
match., T wouldn't know how to describe this, but to me this
is apprgximately how the two would look (indicating).

MR. DEﬁNYQ-'Well, YDur:ﬁondr, Ilﬁonder 1f we could get
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1c-2 1 a folder to put People's 112 in, and perhaps we could have
. ) » | him mark a point, at least one point of identification which
3 he says he can make from the latent out to the folder?
: A THE COURT: All right, Estelle, would you arrange this, |
5 People's 112, similarly as this is arranged (indicating).
’ 6 Just -~ you needn't have the identifying marks, just hurriedly
7 tape it to the folder.
8 THE WITINESS: Could I have a couple of paper cli.ps?'
9 MR, DENNY: Surely.
v 10 Q@ By the way, while you're getting ready to work on
1 this, I note that on 112 there sppears to be a particularly
12 smudged area on the left-hand portion of the 1lift; is that
13 correct?
.y 14 A Yes, sir.
.' ; 15 Q And looking at the particular smudge, can you
) 16 tell what caused t;hat smudge that way?
n | A No, sir.
1B Q | | 'ha:; ywu tell from looking at that whether that
19 smudge ?wa‘s made by the 'ﬂaqd itself » at the time the print
20 | was laid down o:é zt‘vhether -it was mécie ‘b'y gome other hand at
21 seme other time? ,
2 A There d'oean't'appeaxl' to be any other print on
23 there at that .- at %this' point. It could be either the
24 palm smearing across or some foreign substance in there that
: % kept the palm from leaving a latent impression on the trunk,
K % on the footlocker.
* u THE COURT: Again, you're speaking -- you were looking
. 28 at 112 for identification?

H
i
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le=3 MR, DENNY Yes, sir.
o N THE WITNESS: Yes.
’ . | Q BY MR. DENNY: Now, you say some foreign
) 4 substance prohibiting the print from being laid down, you -
5 | mean that there would have been efther socme substance on thé
) s { footlocker itself that inhibited the impression being made
7 by the palm or some foreign substance on the hand?
3 A I would say on the trunk rather than on the
9 hand. :
10 Q - It is your cpinion, 'then-, looking at that, that
n that smudge did not occur after the print was laid down there?
12 | A I have no way of knowing that, sir. , |
13 Q Well, that's what I was trying to get at.
s 14 | You're hypothesizing several hypotheses, but you
. _ 15 have no way of knowing which hypothesis is correct?
& 16 | A No, I don't. '
| Q All right. So it might have been something on
18 |  the hand or something on the trunk inhibiting & print from
1 [ being properly lald down or it might have been some other
20 # hand or some other thing rubbing the print; is that right;?
2 . A iYes, gir, - |
- .; ' - Q After it had been laid down, is that right?
S P 2 o ;_A_‘ After or before, I have no way of knowing,
wé“; 'There's no way‘ of aefinitely making a gtatement as to when or
B 2% | . how. ,
" % Lo .Q_ ? ’;A‘ll right. And as far as the type of substance
- 2 .Which may Wave béen on the hand at the time t:he‘ print was
.- 28 laid .dow.n, is 1t true that you don't have 'aﬁy way of deterinining
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merely from looking at the latent that you got, whether that
hand or whether that print was made solely by the impression
made from the amino acids, et cetera, from the pores of the
skin or whether the print was laid dowh, say, by some oil

of the face or halr or even motor oill or grease or something
like that on the hand?

A I have no way of telling what the substance was.

CieloDrive.cOmARCHIVES



10

i1

12

13

14

15

16

17

18

19

20

21

23

94 |

25

26

27

28

7408

Q all right. Would you, if you can, indicate for the
help of the jury, just in lining them up, perhaps two points
of identification that you could say correspond on the two?
{Pause in the proceedings while the witness
pexrused various portions of the exhibit,)
THE WITNESS: Can I yemove this?
THE COURT: Yes. You can do whatever you wish to with
- it.
You can take 85 off the sheet, if you need to, in
ofder to accomplish it.
(Further pause in the proceedings while the witness
perused the exhibits.)
THE WITNESS: Well, one is clear in one spot, and one is
. clear in another spot.
(Further pause in the proceedings.)

THE COURT: We'll give you a break, ladies and

! .gentlemen.

During the next few minutes, perhaps,Officer

Chamousis, you can work with those two exhibits.

| ?THEJﬁITNESS} Yes, sir.

|\ 15 -miputes.

Puring the receas, you are obliged not to converse
aﬁonégt y&ursélves nor with anyone else, nor permit anyone to
converze with you on any subject connected with this matter, noj
to form or express any opinion on it until it is fiﬁaliy
subnitted to you.

Youn can thank Mr. Kuczera for this recess. I had

THE COURT: and we'll take a recess now for approximately

(23
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1 kind of forgotten that you had been sitting there for so long.

: Tracy and San Quentin,

1

{ photographs.

K ‘
mark ==

(Whereupon, the members of the jury exited the
courtroon, and the following proceedings were hads)
* THE COURT: Mr. Denny, the jury's left now. The Court
" has ordered Mr. Grogan and Mr. Manson --
MR. DENNY: Yes,

THE COURT: <-= back to their respective locations,

MR, DENNY: Thatfs fine, your Honor.
THE COURT: And they*re being transported right now.
MR. DENNY: That's fine.
{Mig-morning recess.)
THE QOURT: All right. People versus Davis? The jurors
are all present. The defendant is present.
Mr. Chamotisis, have you accomplished the marking of
the two ~-
THE WITNESS: Yes, sir. Fortunately, we have photo-
graphs of these latents, so we won*t have to -~ these holes I
am putting in them don't do them any good.

But we can always make another exhibit with the

THE COURT: I don't understand. You have some photo-
i_graphs;of_the;lggénts, 112 for identification and 852

S —THEZﬁI&ﬁESS= Yes, six, 1 do.

© THE COURT: 2And you have utilized the photographs to

'+ .THE. WITNESS: Make the points?
THE COURT: ~- the points of <~ the identical points on
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85 and 1127

THE WITNESS: No, your Honor, I used the actual latent.

THE COURT: Oh, I see.

THE WITNESS: I used the actual latent (indicating).

THE COURT; What did you do, make a hole in the latent —1‘

THE WITNESS: Well ~-~

THE COURT: ~~ in each case?

THE WITNESS: ~-~ I put small holeg in it. See, you can
see by the -- on the back of the latent the tiny pinholes.

THE COURT: All right.

MR. KAY: Courtesy qf Miss Briandi, her pins.

THE WITNESS: I'm afraid I've dismantled all --

THE COURT: State your name again, please, for the
recoxrd. '

THE WIﬁNESS: Peter Chamousis; C~h-a~m-o~u~s—i-s.

THE COURT: You have put what, two points on each one?

THE WITNESS: Three points of identification on each
one.

THE COURT: All right. Mr. Denny, you mady proceed.

MR. DENNY: May I, your Honor?

I*m beginning to feel like HawkShaw..

THE WITNESS: If you hold it up to the light, you can
see the =--
“ Q BY MR. DENNY: Now, are the points that you have

marked, Mr. Chamousis, by placement of pinholes, are they what

| you would call Points of identification, or points of similar-

i

ity? B
A Yes, they are.

i

.',"“f
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L

.
t

Q A1l right. ©Now, unfortunately, we don't have

 blowups here Of ==

A Yeah, we do, of one of them.
Q <= of 112, in particular.
A Yeah.-
. f:;A i ‘i 2 i
S R - . ]
' SR CieloDrive.cCOmMARCHIVES
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2a-1 Q But taking the top point, it appears to be sort
. 2 ,l of a triangle, with one point at the top, and two smaller
’ 3 points at what you miglt call the bése of an 1sosceles
. s triangle; is that right?
h 5 | A The top point I marked 1s a bifurcation to the
6 left, and I think it -~ it has a small ridge right adjacent
7 to it.
8 And then five ridges down, there's a bifurcation
9 to the right; and then two ridges down is an ending ridge
10 to the left.
1 Just -- you just jig-jag all the way down the
12 line.
13 Q All right. And so with those three points as
e 14 points of reference, you indicated that having had a little
. . 15 more time, and a little better lighting conditions, perhaps,
) 16 you were able to discern 16 points of identification between
7 | peoplets 112 and Peoplets 85; is that correct? |
B’ A No, between -~ the 15 points I confirmed were
9 between the 112 and the exemplar; not this latent.
2 Q Oh. I see: And which exemplar? The one that
21 you rolled, or the one --
2 The other one =--
% Q -« that Deputy Sher- =--
2 A Mr. Hearn's.
i = Q Or Mr. Hearn's.
- 26 o ' And you can spell "Shex" any way you want.
= 7, f; ;j' (Laughter.)
\g', . B ‘ All right,'again, ag far as this particular --
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e
n re fo-

" the 112,‘}ouihéve no way of determining even whether that
‘was‘laid downp at the same time as 85, do you?

A No, sir.

) Q:w ‘Ahd1finally, you have no way of determining how

old 112 is; is that right?

A That's right.

Q It ¢ould be as much as four, five or even six
months old? '

A I have no way of knowing, sir. That's gll we can
say.

Q Well, you can say, based on your experience,
reading, et cetera, as an expert in the field, that prints
have lasted, latent prints have lasted up to five, six or
seven monthg, from the time they were placed down; is that
right?

MR, KAY: Well, that's irrelevant, your Honor. We
don't know the facts under which -~ if this is true -- under
which they might have lasted.

THE COURT: 1Itts outside the scope of the direct,

MR, DENNY: Well, this again goes to his expertise,
your Honor.

MR. KAY: I object, as outside the scope and irrelevant.

THE COURT: Sustained.

MR. DENNY: All right. I have no further questions.

REDIRECT EXAMINATION
BY MR, KAY:

] Mr. Chamousis; again, you testified that the two
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s

+

_ prints -- the two latents that you got off of the trunk,

People's 85 and 112, were within six inches of each other.
Do you know == do you remember exactly where they were on the
trunk, in rélatlén to each other? Or, on the footlocker, in

-relation to, each other?

'
$

IS

]

A ;Jﬁbt that they were next to the strap.
i From lpoking at the trunk now, I would make an
assumption, but == but I don't remembey ==

Q Well, you Just --

THE WITNESS: I just knew that they were next to the
strap.

Q BY MR, KAY: All right. And they were within
six inches of each otheré

A Fairly close, yes, sir.

MR. RAY: All right.= I have no further questioms.

THE COURT: Anything more?

MR, DENNY: No, your Honor.

THE COURT: You may step down, and you are -excused,

THE WITNESS: I have these all dismantled, your Honor,
80 ==

THE COURT: All right. We'll put them back together.
Thanks.

| MR. KAY: The People rest; your Honor.

MR, DENNY: The defense also rests, your Honor,

THE COURT: The Court can excuse you now, ladies and
gentlemen, until Tuesday morning.

And I wish you a happy holiday, the three days.

And I will see you at 9:30 on Tuesday morning.
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MR, KAY: Your Honor, excuse me, Could we approach
the bench s minute?
THE COURT:

The Court orders you, in the meantime, to stay

Yes.

in good health.
(Laughter.)
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(Whereupon, pf@ceedings were had at the bench
among Court and coungel, ocutside the hearing of the jury, which
were not repértéd.) - '
THE COURT: I should like to-ask you, instead of 9:30,
to be present at 9:00 o'clock. I will -- I have 16 matters on

the calendar, other matters on for that morning, but what I will

'do is, those «- when lawyers are not present -- generally,

what delays us, is that lawyers don't come in until 9:15, 9:20.
The Deputy Public Defender has matters in other coﬁrts. Lawyers
have other matters in other courts. 8o it's difficult to
agsemble everyhody and get going.

what I will do is call this at 9:15, and anybody orx

anything that straggles in after wefve commenced this c¢ase, I'll

set over until the afternoon.
We will start at 9:15, and then hear argument from
Mr. Manzella, and we will resume at 2:00 o*clock.

At 1:30, one of the members of the jury has an

| appointment, but I think that he can be back here by 2:00

.‘o‘clock.

So, we can work it out that way. At any event,

1 1711 see you at 9:15 on Tuesday morning.

During the recess, you are admonished not to convers

| amongst yourselves noxr with anyone else, nor permit anyone to

converse with you on any subject connected with the matter, nor

form or express any opinion on it until it is finally stbmitted

| e you.

Remember your obligation not to exposé yourselves

to any publicity concerning this case, Mr. Manson or the Manson

W
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Family.
See you on Tuesday.
(Whexeupon; at 1l:40 A. M., the members of the juryl
exited the courtroom, and the following proceedings were had:)
THE COURT: Well, gentlemen, I'll see you in chambers,
and we will talk about instructicong ==
MR. DENNY: Your Honox, I have a couple of motions to make
at this time.
THE COURT: -- to clear the way for Tuesday.
Qff the recoxd.
(Wheregp;n, proceedings were had among Court and
counsel, in open wourt, which were not reported.)
| THE COURf: All right. Back on the record.
MRiﬁnEENY; Your Honor, I would like to make two motiomns
at this time. | ‘ 1
THE COURT: ALl xight. ‘Thg Court will hear you.
MR. DENNY: The‘éiréé”ié to strike all of the overt
acts alleged in Couwit II of the .indictment, on the basis of the
fact that there is no evidence to support theu.
And if I can find my copies of the indictment,
I can ==
THE COURT: The firgt overt act alleged is that on July
25th, Davis, Atkins and Beausoleil traveled to the viginity
of 964 0ld Topanga Road, Malibu.
MR. DENNY: That is correct, your Honor. The only party
who has testified for the People on the subject at all was
rather specific and rather pointed, again, and rather direct,

in that she dig not see who was in the car with Beausolell,
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. evidence or inference that can be drawn that it was Mr. Davis,

Atkins and Brunner when, as she says, she saw the car drive
away —-- even assuming you believe her testimony that -- and, fox
the sake of this argument, Yet's assume that -- that she was at
the corxral, and the cvar passed within ten to fifteen feet of
het.

And assuming that, and assuming that she could not

identify the party, I do not think that there's any -- either

since there were many other males around the ranch at the time.-
THE COURT: The Pegple?
MR. KAY: Excuse me. Could I see ~~ I don't have my
copy with me.
THE COURT: It says that on or about July 25th, defendants
Davis, Atkins and Beausoleil traveled to the vicinity of 964

014 Topanga Canyon Road.

1
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MR, KAY:
be drawn that Mr. ~- well, No. 1, she éaw Atking and
She described

1 think that certainly the inference can

Beausoleil, so there is no problem there.
that in her testimony, that they were in the car.

Now, as far as Mr., Davis is concerned, she said
However, shortly afterward
she saw the car again, about 45 minutes later, and Mr. Davis

was standing right by the car and there was nobody elgse and--

MR, DENNY: No, your Honor.
MR, KAY: ~~ in the area.
MR. DENNY: Excuse me, that was not her testimony.

again, very specific, that Mr. Davis was in the vicinity,
in the parking &rea, but not that he was right by the car.

3 N
W H

Simplyvthat he was in the vicinity, in theé large parking
there in front of the boardwalk of the Spahn Ranch. Again,

which is occupied and was occupied and often occupied by

MR, KAY:
MR. DENNY:

Well, again -~

So that that i3 not evidence that he
drove the car there. There is no evidence before this
Court, and theve is specifically a -- almost denial of any
such evidence by her very specific statement that she did
not see who that fourth person was, could not identify, would
not identify the fourth person in the car. There 18 no
evidence that it was Bruce Davis and the overt act is very
specific, "Bruce McGregor Davis and Susan Denise Atkins

and Robert Beausoleil did travel to the vicinity of 964 01d
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Topanga Canyon on July" -«
THE COURT: 1I'1l hear from the People after you've had
a chance to review that evidence, Mr. Kay.
What is your comment in respect to overt act No.
2?
MR, KAY: Excuse me, may I make a brief response?
Again, I think this is a mattex for the jﬁry to
determine, the three overt acts.
THE COURT: This is, I think, in the foronf a motion
1118.1 in respect to the count.
MR. DENNY: Well, your Honor, that motion will follow.
I'm tyying to take it a step at a time.
THE COURT: This is part of the argument, I would
suppose, in connection with that, because I would think that

ke whole count should fall in the event none of the overt acts

are shown.
MR, D§N$I: That is correct, your Honor, obviously.
{ . THE, COURT: Gp.ahead.
. MR..DENNY: All right.
L ;}m-gzﬁé to overt act No. 2, that overt act again
A8 very.specific and it is joined in the conjunctive, mot
| tﬁe disjunééiﬁe;‘
THE COURT: 1Is that on or about July 26th, Defendant
‘Manson, Atkins and Bruce Davis did enter the residence at
964 01ld Topanga Road?
MR, KAY: I think that!'s -- no question that that one
has been shown by Mr. Davis' own confession that when he and

Mangon went there, that Bobby -~
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L9

iR |

. 2%

i
i

THE COURT: Can you show an oveft act by cvonfession or
admission?

MR, KAY: I am aware of no cases to the contrary. If
Mr. Denny has any such cases --

THE COURT: Is it like the corpus delicti of a crime
in that you can't show the corpus by the admission or confes-
sion?

MR, RAY: T certainly wouldn't think so as far as overt
acts are concerned.

MR. DENNY: I submit to the comtrary, your Honor, and
I have not been able to find any case on point either way
that this has been brought up.

THE COURT: You have not?

MR. DENNY: I have not specifically been able to find
any case that says that the overt act must be independently
egtablished.

I feel, however, that it is exactly like --

THE COURT: Well, you don't have -~ you really don't
have a corpus of a comnspiracy.

. . MR, DENNY: The rule is -- that is correct.

'THE:bdﬁRf"iﬁﬁs to be established separate and apart
from the confession or admission, and you don't have the

corpus of the conspiracy unless you have at least one overt

.

Solact, o,

MR, DENNY: That is correct.
THE COURT: It looks to me as if it would fall within
that rule of law that would require it to be proved independen

of an admission or confession. You might have to spend your

tly
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1 | lunch hour looking at ~-
.' 2 | MR. KAY: A’ﬂell, Mr. Denny says he's found no cases
' 3 either way. I'm sure if that was the law, there would be
A 4 some,
‘ 5 THE COURT: What'!s the matter with the Court's reason-
? 6 ing with respect to the last statement?
7 MR, KAY: I think an overt sct --
g THE COURT: You can tell me when you resume argument.
9 All right, you concede there is no independent --
10 aside from an admission or confession, there's no evidence
1 | of Davis having gotten on that residence on July 26th.
12 He states he was there, puts himself there holding the gun
13 | on Manson -~
L. 14 MR, KAY: On Hinman.
. 15 THE COURT: =~- on Hinman while Manson struck the blow.
t 6 | MR. KAY: I think that'*s probably correct, but I'll
3a fls. w think agbout it over the lunch hour.
18
19
20 | ‘
217,,‘;'
Peooy 2 "*
S : b -
. s
: 25
.. 26 ' B
. 27 .
. 2;
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st 1 THE COURT: I don*t recall any independent testimony with
. 2 respect to that.
‘ 3 - All right, as to overt act number three.
: 4 MR, DENNY: Finally, as to overt act number three, on or |
. 5 | about July 26, the defendants Charles Manson and Bruce
6 McGregor Davis did drive away from 964 Old Topanga Road in a
7 Fiat automobile owned by Gary Hinman.
8 There is no evidence, whatsoever, on that. The only
9 '| evidence is that Gary Hinman owned a Fiat automobile.
10 | And there was evidence from Ella Bailey that on
11 | Monday, the 28th of July, in the morning, after she came down
1z from the hills, she saw that Fiat automobile parked in the
13 parking area in front of the boardwalk.
s 14 THE COURT: She didn't see it being driven in, did she?
-. . 15 MR. DENNY: She did not. &And there is testimony —-
| 16 THE COURT: I don‘'t recall that she did in this trial.
i MR. DENNY: There is no such testimony, your Honor.
18 | THE COURT: All right, so the same thing existed. It
19 can bé put together by confessions or admissions --
20 ' MR. DENNY: No, there isn®t even any confession or
21 adnission on that subject, whatsoever.
2 | . THE COURT: None here?
% MR. DENNY: There is.no statement.
2 THE COURT: Do I-you recall, itﬂf..A‘Kay?
* % MR. DENNY: No stalutement at all cqi'xcerni:ng the driving
k % | of the automobile. - |
._ * = THE COURT: That may be true, There are some inferences
2 that can be taken from statements.
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3a~2 1 MR. DENNY: No, there ig no inferences taken from

. ._ 2 statements by Ella Jo Bailey purporting to say from Mr, Davis.
A 3 THE COURT: Concerning the automcbile?
: 4 Mﬁ. DENN¥: That is corxrect. There is nothing. Nothing

. 5 | said about how they got there, nor how they got back.

6 THE COURT: All right, Ifll hear from you on that.

7 Here's another point, assuming the Court should
8 strike Count II, what does that do to statements that were
? | admitted on the theory that a conspiracy existed, admitted

10 | against Davis on the theory that a conspiracy existed?

1 MR. KAY: It wouldh®*t do anything.

12 THE COURT: What's that do to your first Count?

18 MR. KAY: It does nothiny, because we can proceed on a
P ¥ | conspiracy theory on a murder Count without alleging it. And

o 5

16

if we don't allege a conspiracy, obviously, we don't have to

allege any overt acts.

1 THE COURT: If you do allege it and then can't establish

1 it, where does that put you in respect ~-

® MR, KAY: I don*t think -~ I say we have established

20 at least one of those overt acts angd, therefore, Count II should

- not be stricken. But even assuming that we havent®t, that

2 | doesn't do anykhing to Count I, because we don't have to -chaﬁ:ge
% a gonspiracy; whether we do or we don*t, doesn't make any
# difference. It is up to the jury, I think, to decide whether oy
‘ % not there was a conspiracy.
™ % THE COURT: J‘Well, I'll hear from you on it.
. ” " , " . Your llla‘motion ~= do you want to be heard on that?
28

MR. DENNY: ‘Well, I would like'to put that over, if I can,
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T -

until the Court has ruled on t@is, because obviously I think it
would have some bearing on that.

THE COURT: ‘ngl, agi?e from any points that might arise
as a result of that deciéién'one,wa§ or the other, I think the
Court would utilize the next five minutes to hear from you in
respect --—

MR. DENNY; All right, your Honor, I think I can be
reasonably brief on that.

The Court has already heard a good deal of argu-
ment made previously, and the only additional that can be said
at this time, and.specifically as to Counts I and II, is the
fact that now, in substantive evidence, are the statements
attributed to Misz Bailey by Sergeant Whiteley who overheard
them in the May l5th and 16th, 1270 conversations up in
Tacoma. They are now in substantive evidence. and I think
that based on that testimony, it does show that as a matter of
law she was an accomplice. ©She advised, encouraged, instigated‘
And those are the words of the sections concerning accomplices
-= the robbery, if not the murder of Gary Hinman and the
conspiracy involved therein.

Now, the People are going to be in an interesting
situation, it seems to me, if they say to me, well, we can get
in statements, even though the Court might kick out the
conspiracy Counts, we can get in the statements against
Mr. Davis because there was a conspiracy and we don't even
have to allege it. All we have to do is prove it.

If they then continue to proceed on the conspiracy

theory, which apparently they want to do, then, they have to

1

- —
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take the bad with the good. AaAnd that is, is Miss Bailey one
of the co~conspira£ors and, therefore, equally gullty of the

murder that the? allege Mr. Davis is guilty of.
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» Yacking the necesgsary elements to show that she's an accomplice

1 as & matter of law.
.o

o

inconsistencies, that depending on the view taken of -~ I

1f they're going to proceed that way ~- and I
submit, your Honor, that under all the conspiracy law, it is
established b§ substantive evidence, ho matter what she says
to the contrary. The last time we argued this, Mr. Kay s;id,
yes, but she's not guilty of being an accomplice because she
sald she wasn't gullty of being an accomplice. That's like
any defendant saying, "I!m not gullty of the crime."™ If there*s‘
evidence to show this, this and this, no matter how much they
protest to the contrary, they're guilty. And if there's evidende
to disclose the necessary factors to establish the status of |
either a co-conspirator or accomplice.or principal, no matter
what the party says from the witness stand that I'm not, as
a matter of law, the facts are that they are.

So in this case, I submit that as a matter of law
the facts establish that she is a co-conspirator in any
conspiracy that the People allege either formally or informally
which there was, to rob Gary Hioman. |

THE COURT: The Court can't see that. The Court believes

that even though there are discrepancies in her testimony and

grant you that there is room for your argument, but even on the

view -~ eéven with your view, the Court believes that it is
MR. DENNY: Well, your Homor, =--

THE COURT: I don't know; I can't interpret anything

. MR, DENNY: Your Honor ~-

i -

-y )
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315:% v, f'TﬂE"CQUR’.p:* Nevertheless, the Court has heard this
. 2 | evidence,. has weighed it, and the Court believes and does
' 3 find that she 18 not an accomplice as a matter of law.
; 4 MR, DENNY: Well, your Honor, let me, if I may, just
‘ 5 | briefly -- _
F 6 THE COURT: Well, the Court doesn't want to dwell on
7 that point any longer. And I think you've made your record
8 | 1in connection with it. And if what you »say' is true, the Court .
9 | can regard as substantive, and must regard it as substantive,
10 if it believes it is true, the statements which are attributed
n to her as prior inconsistent statements.
12 Nevertheless, the Court finds she is not an
13 accomplice as a matter of law.
‘. 1 Any other point? |
.[t fls. ® | That's the hinge of your 1118.1 motion?
16
17
18
19
20
21
22
23
24
d 25
i 26
e 2 l }
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MR. DENNY: That is the hinge of it, your Honor, insofar
as Counts I and II are concerned.

I think that there's no further evidence that was
presented insofar as Count III is concerned; and for that
reason, obviously, the Couxt's ruling would necessarily be the
game, but ~--— : ‘

?HE.COURT£ ALl right. We'll hear from Mr. Kay as to
what his-;eséonse is in respect to Count IL, and as to -- it's
difficult for me to.think Qf’the-inétances right now, but I'm
sure thexe were many, wherein statements have been admitted in

respect to Count I, which would come in as a result of the

conspiracy theory, ,
what if this couré does dismiss Count II? What does

that do to those statements? Shoulé they not now be stricken?

MR, KAY: Well —-

THE CQURT: I don*t want to hear from you right now. Ifll
hear from you after you have given some. thought to it. 2And I
will give you a chance to —-—

MR. KAY: All right. But just.briefly, no statements of
those types were admitted on Count.I. In other words, there was
never --

THE COURT: That may be true.

MR. DENNY: Oh, your Honor, they . clearly.were.

THE COURT: Pardon? .

MR. DENNY: I said: They clearly were.. All of:ithe
statements that -- at Devil's Canyon ==

THE COURT: The Court was dbout to say that --

MR. DENNY: ~~ were admitted on that theory.

t
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~ conspiracy, once the corpus delicti had been established.

MR. KAY: Well, except there was never an objection Ffrom
Mr. Denny, and then us stating that we were admitting them -~
or offering them on a conspiracy theory.

MR. DENNY: There certainly was.

THE COURT: I think there was, and both of those things
occurred.

MR. XAY: ©No.

THE COURT: I think there might have bheen objections by
Mr. Demny -=- c

MR. DENNY: 2nd iehgthy argument, to boot =~

THE;COURT% ﬁespeccing that, and the Court ruled that thes
came in ag'par; of the -- of the conspiracy; and therefore,

Mz. Davis was bouhd-b& them, gince he was a member of the

The Ccurt did'ultiﬁately find that there was a
corpus of conspiracg.

All right.' It11l leave the problem to you to
wrestle with over the lunch hour, and I*ll see you at -- do you
want 2:00 o'clock?

MR, KAY: 2:00 ofclock?
MR. DENNY: That®s fine, your Honor,

Your Honor, Mr. Davis has indicated a desire to --=
and I would think it quite proper ~- to be able to be present
when argument or anything of the kind is made on the instruc-
tions. .

There are a couple of isgues particularly as to the
murder ingtructions that I have discussed with him, and I have

not been able to discuss it at the length that I think may be

4
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necessitated by the facts of this case, and I think he should
be present; on that matter.
THE COURT: All right. Rather than holding them in
chambers, we'll hold them out here in open court.
MR. DENNY: F#Fine, your Honor.
(whereupon, at 12:02 P, M., an adjournment was
taken in this matter until 2:00 o’clock P. M. of the same

day.)
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.
L

. ‘LOS ANGELES, CALIFORNIA, FRIDAY, FEERUARY 18, 1972 2:17 P.M.

- “THE GOURT: ALl right.

MR, DENNYQ Your Honor, I --

THE COURT: The defendant is present., Mr. Denny is
present.

Mr. Kay, what do you have to say about Mr, Benny's‘
argunent in respect to -« |

MR, DENNY: Your Honor, I wonder if, before we get into |
that -- .

THE COURT: Are you counceding, or what?

MR, DENNY: No, mno,

THE COURT: Well, letts hear from Mr. Kay.

MR, DENNY: Well, I have another lawyer here, Mr, Shinmn,|
in connection with another motion, and a brief amount of |
testimony.

And I wondered if it would be possible; before we |
got into this other, to -~ |

THE COURT: Mr. Deony, you are indefatigable,

All right,

MR, DENNY: I am glad the Court bélieves so,

THE COURT: All right. What is the motion?

MR, DENNY: Well, your Honor, we had made a motion
previously, in connection with the inventory. And Mr. Katz
at the time made a statement to the effect that Mr. Shinm
had looked at the trunk -- at the contents of the trumk =~

when they were in his office, and the contents of the
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8ultcase,
And I -~ this is the first time that I have been
able to get Mr. Shinn since that testimony, and I do want to

.’ fglace on the récord his testimony concerning that allegation,

because 1 think the record should be clear on that.
‘:ﬂ; THE GDURT’ I cantt see what that would add to it.
MR. DENNY Well, it would add to it a rebuttal of that,

L

lyour Honor, whidh I am -~ which I feel required to do,

Because I intend to renew that motion at this
time, because ag yet --

THE COURT: Renew what motion?

MR, DENNY: Renew the motion for acquittal, on the
third count, based on the fact that we have been denied due
process of law, because of the withholding or concealing of
vital and material evidence by the prosecution.

THE COURT: All right. The motion will be denied.

The motion is denied.

‘The Court has heard from Mr. Katz yesterday,
yesterday afternoon, and you remember that I directed him to
find, if he could, that inventory that Sergeant Whiteley
states he prepared, on a plain sheet of paper.

And he has informed me that he did make efforts
to do so, and he has not found it. If you wish, we could put
him on the stand -- you could put him on the stand with
respect to that.

MR. DENNY: Well, your Honor, may I put Mr. Shinn on
the stand in respect to -~

THE COURT: Will it be stipulated to what -~ what would
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he testify to?
MR. DENNY: My offer of proof would be that he would
- testify that he never looked into the -- either of the foot-
‘; Xockers or the blue sultcase at any time while they were in
‘.Ht. Katz' office.
TQE CQpR?: Ratz! office. 1s it stipulated that that

[

.| ,testimony ig ==

‘ . MB.k$A¥: 18 tﬂat what you'd testify to?
‘(;.Sﬂfluk‘éﬁinﬁ: Yes.

| fMR; KAY: You never looked at the trunks, while you
:nféere’iﬁ}kaié' office?

MR. SHINN: No.

MR, DENNY: Were you in Katz' office when the trunks
were there?

MR, SHINN: No, I never saw the trunks in my life,

MR, KAY: So stipulated, that he would so tesgtify,

MR, DENNY: Thank you, Mr. Shinn.

MR. SHINN: Thank you so much.

THE CQOURT: Now, Mz, Katz has communicated with the
Court and saild that he cannot find that inventory.

MR. DENNY: Well, your Honor, I would stipulate that
that would be his testimony, if he were called, sworn and
testified.

MR, KAY: So stipulated.

MR, DENNY: I assume your stipulation is the same as
to Mr. Shinn? If he were called, sworn and testified, that
would be his testimony?

MR, KAY: So stipulated.
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MR, DENNY: Very well. Now, I take it the Court's
ruling is the same?

THE COURT: The Court's ruling is the same.

MR, DENNY: Well, I have nothing further on that
particular motion, then, your Honor.
MR, KAY: Does the Court wish to hear from me now?
THE COURT: Yes, I'll hear from you.
MR. KAY: All right. First, citing CALJIC 2172, the
first paragraph, it states that,
LS o ‘Ill ;Jéo person may be convicted of a criminal

‘offenée unlegs there is some proof --" and I am

"3§pd§fiining "some proof" -- "of each element of the
;r;mé, independent of any confession or admission
' mhde by him outside this trial."
On top of that, I would like to cite the case of

People vs, Cullen at 37 Cal. 2d 6- ~--

THE COURT: Wait a minute. "Scme preoof”?

MR. KAY: "Some proof."

THE COURT: We are talking about one of the overt
acts; right?

MR. KAY: Well, I --

THE COURT: Are you directing your -~

MR. RAY: Well, I am first directing my argument to
overt act No. 1,'but you will see that I am going to bring--

THE COURT: Oh, are you? All right.

MR. KAY: Other overt --

THE COURT: Yes. Yes, go shead.

MR, KAY: All right. But I am golng to bring other
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oveért -- I am going to bring overt act No. 2 into my argument,

and I think the Court will see how I am going to develop it.
But I am going to start off with No. 1 anyway.
Okay, the important part of that instruction,

2.72’ 18 th'e -

THE COURT: Excuse me just orne moment.
MR. KAY: Yes.
THE COURT: You just get launched into it, and I have

-to leave the bench. I'm soxry.

(Short recess.)
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THE COURT: All right, Mr. Xay, I'm sorry I interrupted
you,

Go ahead.

MR. KAY: All right, I was citing the case of People
versus Cullen, 37 Cal. 2d 614 at 624. 'This uses ~--

THE COURT: 37 Cal. 2§ =-

MR. RAY: 37 cal. 24 614 at 624.

THE COURT: Do you have the wvolume thexe?

MR. KAY: ©No, I don't.

THE COURT: Go ahead.

MR. KAY: This uses the word "slight showing of the
corpus is all that's reguired.”

in other words, the instructions says soOme proof
and this case says slight proof.
Now, going to overt act number one.

THE COURT: Well, there is a law to the effect that it
need be only prima facie of a corpus which, as I take prima
facle, doesn®t mean preponderance of the evidence.

MR, KAY: That“siright.

THE, COURT: | ,05: beyond a reasonable doubt.

MR. KBY: That's right. ‘

Tﬂé COURTY égtI’doh‘t think there would be any quarrel
on that point,

MR. KAY: So wiéh.éhat point in mind, let's go to overt
act number one. _

Now, whét as weihaVe?
THE COURT: Which is -- soxry to interrupt -- which.is on

July 25, 1969, the defendants Davis, Atkins and Beausoleil

L
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traveled to the vicinity of 964 0ld Topanga Canyon Road.
MR. KAYs Okay.

Now; what do we have there as far as some proof
or slight proof?

Nunber one, we have the conversation at Devilts
canyon at which Davis, Atkins and Beausoleil were present when
Hinman was talked about, and your Honor is certainly familiar
with that conversation, so I won't go into the details of it.

Now, we have, shortly before the car ler?ves, we have
the conversation that took place between Manson, Bill Vance and
Ella Jo Bailey, where Vance told Manson that Ella wasn't going
to Gary Hinman's house.

Then, Ella walks up by a trajiler there in the main
area, and she testiflies that she sees Manson, Beausoleil and
Davis apparently having a conversation with Beausoleil, having
the Mexican knife which was later found in the trunk of Gary

Hinman's car when Beausoleil was arrested on August 6, 1969,

'and she sees Mr. Davis with the Radom, People®s 30 in his hang,

and -- and they‘re apparently ~-
THE COURT: Did she?
MR. KAY: She testified to that,
THE COURT: Did she see Beausoleil?
MR, KAY: No, she testified in this trial on direct that

she saw Mr. Davis with the Radom, People®s- 30, in his hand and

that Mr, Béausoléil had the knife. That was her testimony on

¢ 1

'direct. i : !

hY
) i
R
Lo !
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.

i

THE COURT: And then on «~

MR, KAY: Then ~--

THE COURT: Then Mr. Denny established, on part of his
case, putting on Sergeant Whiteley =--

MR, KAY: An inconsistent statement., It was Mr. Katz
that established that.

THE COURT: Yeah, that's true.

MR, KAY: All right.

'THE COURT: All right.

MR, KAY: Then, sfter observing these three ~-- Davis,
Manson and Beausoleil =-- together, Davig with the gun,

JBeausoleil with the knife, and Manson with his evil:.
e
., intentiops, I guess, she has a conversation with Atking

‘and Brumner, in which they both relate that they're going to

Gary Hinman's house with Beausoleil, and they're looking
for gloveg -f,or at least one of the girls 1§ looking for
gloves -= gnd they're both wearing creepy-crawler clothes.

qJ,How, the next thing, shortly after that, she

»“
T ow
i* b

'sees the car leave. It passes within 15 feet of her. She

féeeilhéaﬁsoieii;'Atkins, Brunnex, and she aay§ that the

driver; although she couldn't see who it was, she could see
that it was a male, She did testify to that, that it was a
male.

Now; the car leaves, obviously golng to Hinman's
house. It returns 45 minutes thereafter, and she states,
at Volume 21, page 3081 and ~82, that she saw -- observed
Mr. Davis standing near the Ford, thie car that was driven

to Gary Hinman's house.
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1} Also, that there had been testimony by two

s | ballistics experts that the bullet recovered from the wall

3 in Gary Hinman's house was a 9 millimeter bullet. The gun

4 that Ella Jo Bailey testified she saw in Mr. Davis' hands,

5 which we have proved by other evidence was his gun, that he

6 purchased, was a 9 millimeter gun.

7 Both of the ballistics experts have testified

8 that that -- that that gun could have fired the bullet that

9 | was taken out of the wall in the Hinwan house.

10 Now, if you take all these facts together, 1

1 think that it certainly is of some proof, some slight

12 proof, at least, of overt act No., 1. '
18 | Now, the casés of People vs. McMongle, M-c-M-o-n-g-l-é,

14 29 Cal. 2d 730 at 738 -~

15 THE COURT: I'm sorry. Give it to meé once again.
16 | + McMongle?
a. MR, KRAY: People vs. McMongle.
B | THE COURT: I have got that,
LT MRS KAY: ‘;29"0'31; 2d 730, at 738.
w0 '5.P60$13 vé. Duncan at 51 Cal. 2d 523, at 528;

2 | pegple vs, Scott, 274 Cal. 2d 905 at 910.

22 These cases state that if the jury is satisfied

B éhat"thé¥éexists some proof of each element of the crime,

2 | then they may consider any confession or admission to
strengthen and fortify that proof.

2% And this is -~ is also an instruction that your

27 Honor gave in the Manson case,

8 So, if thére exists some proof, some slight
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proof, then they can consider the confession, to fortify the
proof of the element of the crime,

Now -~ and also getting -=-

THE COURT: What does the McMongle case hold?

MR, KAY: I'm gorry, your Honor. Itrs been a while
since -~ |

THE COURT: 1Is that on the same point, or -~

MR, KAY: Yes. All three cases are.

THE COURT: They deal with the quantum of proof?

MR. KAY: That's correct.

“"If you are satisfied that there exists some
proof of each element of the crime, then you may
consider any confession or admission to strengthen
and fortify that proof.”

This -= this is an instruction that your Hobor

gave in the --

(Pause in the proceedings while the Court
left the bench, returning shortly withISeveral

THE COURT: Off the record.
(Whereupon a discussion off the record ensued
1Aamong-touf%_aﬁ4 counsel, In open court, which was
not reported )
| i ‘(Pauge in the proceedings vhile the Court
cpgr_ug.ed sggeral volumes., )
" MR, KAY:‘ Did your Honor want me to continue, or --
THE COURT: No. Just hang on for a second.

MR, KAY: Okay.
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2% 3|,

THE COURT: McMongle, 29 --
MR. KAY: 29 Cal. 2d 730.
THE COURT: 730.
MR. KAY: At 738.
(Pause in the proceedings while the Court

perused several volumes.)
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6a-1 1 MR. KAY: I'm reading from an eéxact instruction that your
{ ) o | Honor gave in the Manson trial,
-
3 THE COURT: Somehow that fails to impress me.

(Pause in the proceedings while the Court perused

8 a volume.)

6 THE COURT: This 1s a situation which the Court was

7 | discussing a homicide case, and talking about prima facie

8 proef of corpus delicti of a homicide.

9 And they use the phrase "prima facie proof."

10 | (Pause in the proceedings while the Court

11 | perused a volume.)

12 THE COURT: Reading the McMongle case, it éites a case

13 back at 17 Cal. 24, just stating that upon prima facie proof,

. 1 the confessions or admissions may be admitted, All right.
.' ] 15 (Pause in the proceedings while the Court

o 16 perused a volume.)
17 MR. KAY:: Shall I continue?
18 THE COURT: Yes, go ahead.
19 MR. KAY: All right. 8o once therets some ~- sOme
20 prodf, or some slight proof of the element of the crime, we
21 [ gan then consider the confession or admission to fortify
22 | that. _
2 And I think that certainly, considering Mr. Davis*pg
2% confession or admission, that it certainly does fortify and

) 2 prove beyond any reasonable doubt overt act number one.

* 26 THE COURT: Well, you state that the -— the prima facie

< 27 proof is the conversation in Devil®s Canyon -- part of which,

28 at least, included Mr. Davis; is that ~-

ERRE |
t
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H

G6a-2 1 MRi kAY: ?es, thatfs right. That's just one part,
‘ o though. The main .t;h_ing though is that just before the car
i 3 leaves, these-people were all aésociated together. Manson and
: 4 Beausoleil and Davis are there. They're apparently haéing a
5 conversation. ‘ c
i p Davis haé the.éun in his hand. Beausoleil has the
¢ | knife. Just before this conversation, Manson is -~ has told

8 Ella Jo Bailey ko go to Gary Hinman's house, and Bill Vance

9 has said, "No, Ella's not going."
0 | And then Ella walks up, and when she sees this
n conversation, then she sees Mary Brunner and Susan Atkins,

12 and there one of the girls is getting gloves. And they*re

13 both in creepy-crawler clothes. Aand they both say that they‘re

. 1 going to Gary Hinman's house.
. 15 Then shortly after that, she sees the car leave
T 16 with four people ih it, and she sees the driver is a male.
17 Certainly, the most reasonable inference -- or
18 | at least, one inference to be drawn -- is that Mr. Davis is the
19 driver.
20 And 45 minutes later, the same ¢ar is back again
21 | at the ranch, and Mr. Davis is gtanding right near there.
22 i I think this would certainly gqualify as some proof.
7 fol 23
; 24
* 25
s 26

27

28
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THE COURT: You have Volume 21 there?

MR. KAY: No, I don't. My transcripts are at home. I
called Mrx, ManZelli at home to get the cite from him.

MR. DENNY:, ' I have Volume 21, your Honor, if the Court
needs thg-speéifid quotation.

‘TH% GOURT1(May.Iltake,a look at 21, please, Mr. Denny.

" That testimony extends through 20, 21 angd -=

MR. DENNY: Well,' 20 through 25, actually, your Honor,
if the Court igs intefesteqtin:the specific language at 3081,
starting at -- well, let me give the Court the --

THE COURT: Let me just take a glance at that transcript,
if you would, please,

(whereupon, there was a pause in the proceedings
while the Court perused a transgript.)

THE COURT: Off the record.

(whereupon, a discussion was had off the record.)

THE COURT:  Back on the record.

MR. DENNY: Your Honor, my recollection of the only time
that she mentioned the car leaving and returning, and I did nof
hit it up on cross examination, I have just checked thoroughly
the cross examination because it was a state of mind that I
was just as happy to have just where it was, was the evidence
that*s recorded at Page 3080, starting at Line 9 or there-
abouts, and going over to Page 3082 -- all right, Line 12.

THE COURT: All right, that*s direct, you mean?

MR. DENNY: That is correct. As I say, I did not cross
examine her on that issue to bring out any more than was

brought out because of the fact, as I say, I was just as happy

]
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to have the state of the evidence as it was reflected there,
that is the state of the evidence whatever we have on the
record, whatever is in those essentially three pages on that
subject, is what is before the jury.

MR. KAY: Well, I can't represent that. I don‘t have my
transcript here.

MR. DENNY: Well, I can represent that, because I have
just recently gonQ,;ver her testimony with a fine tooth comb.
And sitting héféfW£ile the Court was perusing the cases, I
re-reviewed the cross examination that I had in the later
volumes, and there is g&thiné 6n‘t@at which confirms my own
recollection of it. Thexe_ig nothing in the later volumes,

THE COURT: She sdgé;!"SO‘the person you saw driving was
not Beausoleil, Brunner or Atkins, is that correct?”

“A | fhﬁt‘s cofrecﬁ.“

This is in response to a question by Mr.
Mangzella.

"All right, was it a man?

“A Yes."

MR. RAY: Okay, that*s it.

THE COURT: ©So -- and then, significantly, that's
why we missed it, I guess, that's on 3073, Page 3073,

Volume 21. A couple lines later you have marked "Start," and
that's apparently where you toock off to cross examine.

MR. DENNY: Oh, your Honor, 3073, Line 10, specifically
my notes reflect "Didn't see Bruce, saw.a fourth person, a
pan driving."

THE COURT: Yes, "Did you see this defendant Bruce

t
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"Davis?

"a No, I didn't see Bruce.

“Did you see who was driving?

"No, I did not.

"all right. So the person that you saw driving
was not Beausoleil, Brunner or Atkins, is that correct?

"A That®s coxrect,

"well, was it a man?

"A Yes."

MR. DENNY: Aand I would submit, your Honox, that the
state of the evidence thexe is not only inconsistent with
Mr. Davis being Fhé driver, but is consistent with someong
else being the driver.

MR} KAY: Well, I don't think that is the testimony.

I-uu-“I-— ‘|‘ )
Pat _ ¥

THE COURT: It is argument.
]

L

L]
.

MR. DENNY: No, it is]not jﬁst simply an argument,
because of the state of the record where she specifically
disclaims seeing;B¥uce Davis.

MR. KAY: Well, in the proper context it is just that

didn*t recognize who the driver was.

MR, DENNY: Well, I mean she specifically disclaims see-

ing Bruce Davis by that testimony.
MR. KAY: Well -~
MR, DENNY: And as Mr. Kay has said, Mr. Manson was

standing there with Mr. Beausoleil and the girls.

And the more particular inference, and I think the

one that has no disclaimer at all, is that Mr. Manson drove

she
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rather than Mr. Davis, in this state of the record. There is

a specific disclaimer that she saw Davis. There is no

disclaimer that she saw anyone else.

.

L4
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MR, KAY: Well, I think Mr. Denny is pulling that out
of context., It is obvious the way she said it that she just
didn't recognize --

THE COURT: I don't think he is. He's an advocate
and het's taking his view of it,

MR, KAY: Of course, he has his argument and, of coursej
I have mine.

THE COURT: All right, go ahead.

MR, KAY: Okay.

All right, so once we have some proof of each
element «~ of this element, then, we ¢an bring in the
confession to fortify and strengthenm it, which we have done.

And one -~ on just one of the overt acts, once
we get the admigsion or confession in, there's nothing --
therets no law that says that we can't use that admismion
or confession to prove another overt act because comspiracy
only requires that one overt act be proved. So as an element
of the-érime, there is only one overt act. The fact that we
have alleged other overt acts, does not mean that those
are elements of the comspiracy. Those are just other overt
acts. And as long as we prove one -- by some proof or
slight proof, as long as we prove ome overt act,.then there's
no law that says we can't use the admission or confession
to prove other overt acts,

| ~ THE COURT: The Court would be inclined to disagree
‘;ith you. The overt act or acts, 1f you sllege multiple
overt acts, I think must be established separate and apart

4 @

-

ffquéqy‘adqission;pr confesgion. And I don't think that

S . CieloDrive.comARCHIVES
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16

‘. you could simply because you have by virtue of the Court!s

finding, if the Court does find that there was prima facie

evidence'of the commission of an overt act and a confession
or admission in support of it, thereafter utilize -- there-
after utilize the proof of conspiracy to establish a corpus
delicti by means of admission or confession.

MR, RAY: Well -~

THE COURT: Overt act, as I take it, is part of the
corpus delicti of the conspiracy, at least it is so inter-
woven with it, I think it must fall within that rule we
are talking about before we recegssed at -~ before the noon
recess.

MR, KAY: T might --

THE COURT: And so I would disagree with you there.

MR, KAY: I might state CALJIC 6.10 states in no
uncertain terms that only one overt act may be proved.

THE COURT: It is true. That's true. But if you want
to leave those overt dcts in the information and not cause
them to be africken, I think you've got to show me that there:®
more than a confession or admission to establish then,

MR, KAY: Well, I've argued about overt act No. 1, and
now I would like to go to overt act No. 2,

Again, keeping in mind that the law requires some
proof or slight proof of the elements. |

Now, on overt act No. 2, which ig that on or
about July 26th, 1969, the defendants,'charles Manson; Susan
Denise Atkinsg, and Bruce McGregor Davis did enter the

j rasidence of 964 0l1d Topanga Canyon Road, Malibu, in the

a .

f
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. 1

County of Los Angeles.

=f‘“ o ;Qka§}‘@§at gome proof or 8light proof do we have,
whicﬁiis ail that's required?

' Okay, first, looking at Susan Atkins.

Susan Atkins was identified as having left in

| that car.’ she ‘said she was going to Gary Hinman's house and

to corroborate the fact that she entered the house, we have
the testimony of Richard Siegel and Jay Hofstadter that they
called up and a female -~ uh, a female answered the phone and
gave a phony story about Gary Hinman went to Colorado because
his parents were in an accldent.

Now, on Mr, Davis, we have Mr. Davis present at |
the Devil's Canyon campsite for at least part of the conversa-
tion about Gary Hinman. We have all of the things that I have
desceribed about Mr. Davisg being in the parking ot right after
Mansgon had talked to Vance and Ella Jo Bailey about telling
Ella to go to Gary Hinman's house and Vance saying no, she
had better things to do, she wasnft going there.

And then, Davis and Beausoleil and Manson
apparently having a conversation in the parking lot.

Beausoleil with the knife. Davis with the Radom,
People's 30 for identificationm.

And at that same period of time, Mary Brunner and
Susen Atkins, one of them looking for gloves and both of them

in creepy~crawley clophes saying that they were going to

Gary Hinman's.

And the important thing is the ballistics
testimony. Both ballistics experts saying that the bullet

CieloDrive.cOmMARCHIVES
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; been fired from Peoplets 30, Mr. Davis' gun.

",Mr. ‘Davis entere&.the residence. And, of course; once we
A ?establigg that, then, we can admit the confession or admission]

" to fottif§ the proof of the elements of the crime.

recovered from the wall in Gary Hinman's -house could have

I think that certainly -- taking all of these
circumstances together, certainly qualifies as some evidence

or slight evidence that -- independent of the confession that

{ . SRR .
-0 . 1 ". a
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And with Manson, we have Manson, of course, being
the mastermind of the whole Hinman affair. The conversations
about where he tells people to rob and murder Gary Hinman,
kidnap Terry Melcher. The fact of his -- in a parking lot
there, talking to Beausoleil and Davis and all the different
statements. I won't go into all of those because I know your
Honor is familiar with them.

But then, here we have the testimony about
Mr. Hinman's sword and the fact that he carried it around on
his dune buggy. That he was -~ this was his favorite -~ one off
his favorite playthings,, that he threw into hay stacks and did
other things with.

We have the testimony that the day after the Hinman|
murder Manson was seen by Ella Jo Bailey swinging the sword
around in the saloon,

And we have Dr. Katsuyama‘'s testimony that the
wound to the left side of the face of Gary Hinman, which
severed the ear and part of the cheek and behind the ear, was
consistent as having been made with the sword. He said that
gpecifically in relation to the sword.

So, again, I think that disqualifies ==

THE cong: ?it was consistent with any number of weapons.

Mﬁ;'KAY: Well, that*s right, but he said specifically
it was cﬁnsigtent'with the}sworé. 'And’I think again that this
is some sligﬁt, sliéht evidence on —-

THE COURT: That Mané?n e

MR. KAY: That Manson was there.

Now;‘fufﬁhei, the 6.10 has an interesting phrase,

E]
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defendant that he himself committed the overt ack, if he was

~ your last point, once you have the -~ once you have the prima

that it is not necessary to the guilt of any particular

one o0f the conspirators when such overt act was committed.

So there’s a gquestion as to just how critical
it is to have ~~ to prove the overt act asto each person
mentioned in the overt act.

In other words, if you prove the overt act is done,
is it essential that you prove that each specific person named
in the overt act committed the overt Aact.

But I think that, basiczlly, my argument is,
is that at least as to overt acts number one and number two, tha
we have put forth some proof, however slight, that each of the
overt acts were comnitted. And then once we'’ve done that, then,
the confession or admission can come in to fortify =-- uh, to
fortify that proof.

THE COURT: Well, I don't think there is any doubt about

facie evidence of the overt act that you can utilize the
admission or confession. |

what the defendant is harking to, is the quantum
of proof, proof, if any, to establish the acts that were done,
as alleged.

MR. KAY: And that's why I cited the law just saying some
proof or just slight proof was necessary. I think we have met
that burden. Not proof beyond a reasonzble doubt or absolute
certainty, jusy‘sohe-proof.

' THE COURT:‘ Apparently you concede there is no proof on

number. ‘ three, right?.

]

+
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MR. KAY: Yes.

THE COURT: 'All right, Mr. Denny.

MR, DENNY: Well, your Honor, I don't want to argue too
long on this, but the only thing I would observe is that some
of the basis, apparently, for Mr. Kay's feeling that he has
established & prima facle case of conspiracy, are the conversa-
tions which Sergeant Whiteley related which contradict the
testimony of Ella Bailey, the testimony which the Court and
Mr. Kay rely on to show that she's not a conspirator as a
matter of law. 8o I'm a little nonplusseqthat Mr. Kay is
arguing out of both sides of his mouth when it suits his
purpose. He ignores the testimony of Sergeant whiteley as
to the killing, the robbery, the murder of -- espoused by
Charlie Manson to establish the basis of the conspiracy.

THE COURT: Well, the Court doesn't believe that that is
a justifiable conclusion on your part. |

MR, DENNY: Well, perhaps ~-

THE COURT: This Court has said, the witness Ella
Bailey did have an opportunity té explain some of those
inconsistencies which appeared from the notes and from the
inspector®s report of Sergeant Whiteley.

MR, DENNY: Well, I don*t want to press the point, your
Honor. I don't think it is critical., I really don*t think it
is critical. . |

THE COURT: That's right. It is aside from the thrust
of your argument directed toward thé overt acts.

MR, DENNY: 2and I think the Court's observations are

gquite consistent with the law, frankly, that the overt acts are

CieloDrive.COmMARCHIVES
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part of the corpus. They can*t be established by statements of
any of the éefendants, mugt lesg this defendant.

THE COURT: . I think that's -- it is one of those things
which seems go basic after’just havihg read the Code. I don®t .
think there's much gigument with it.

But how about Mr. Kay's argument in respect to
overt act humber oné, aﬁ&-number twé, and in particular, what
do you gee in his argument that it is not necessary to
establigh that these ~--

MR. DENNY: Oh, I do want to answer that.

THE COURT: Conjunctively an overt -~ as alleged in

overt act number two?

CieloDrive.COmARCHIVES
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MR, DENNY: Yes.

THE COURT: ILook it over, and see if —-

MR. DENNY: Well, could I have the =-=-

THE COURT: =-- along with the evidence that he says

" - supports the People's cage, to sustain overt act No. 1,

oot
i

.;‘j}éﬁd~thereby defeat your motion with respect to overt act

No. 1.
MR. DENNY: Well -~

: TﬁE-Goﬂﬁf£ I'1) hear from you in regard to that.
MR. . DENNY: Well, your Honor, I did not =~

- THE CbURT: Go ahead.

., MR, DENNY: 1 didn't make a note of the CALJIC instruc-
tion, where he said -- he quoted the particulaf CALJIC
instruction that, in order to be bound by an overt act, the
person doesn't have to do the overt act himself.

Which is that, Mr. Kay?

THE COURT: Well, whatever it may be, the --

MR, DENNY: Well, the wording of that is particular
and specific, and that's why I'd like to have it, so I can
quote it to the Court.

| THE COURTI: There's no quarrel with it, is there?

MR, DENNY: Yes, yes.

THE COURT: So it does not -~

MR, DENNY: Yes, ves.

THE COURT: . It doesn't help or hinder. 1In this case,
I think it's beside the point,

MR, DENNY: Well, if the -~ my recollection of it --

and I havegot . it in my list of instructions --
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. aett,
« MR, DENNY: Thatts right. That's right. However -
THE COURT: But they are bound by what they hadve
alleged

-at least a prima facie showing, that the three people that they
’have alleged.have done that act.

THE COURT: Well, theret!s mo doubt about it, is there,
that if -« if there is a -- if any of the overt acts are
proven, assuming that the other elements of conspiracy are
there, that they have got a corpus delicti?

MR. DENNY: Yes. But I dom't think that's -- that's the
point that he was making. And I =--

THE COURT: Aand it doesn't matter who does the overt

HR, DENN¥ .Thatts right. And if they have alleged

that three people have done an act, they must have a showing; |

£ they -- on the other hand -~ and this is why

the wording of that section is important -- or the instructiod
is important ~-- and I thought that's what the Court was |
asking me to direct my attention to.

THE COURT: No.

MR. DENNY: If, on the other hand ~~

THE COURT: No, I haventt directed your atteantion to
that point, which I think we have agreed upon. But what |
Kay's saying ~-- or what Mr. Kay has said is that the evidence |
is such that the Court can find prima facie evidence of
overt act No. 1.

MR. DENNY: All right,

THE COURT: And in view of ~- and I wanted to hear your |
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argument on it, because fraukly, when I walked out to the
bench here, I had not tﬁought about the evidence particularly
that the People might be pointing to, to resist this motion.
And he's pointing up some thoughts to me that I
hadn't considered before.
MBtIDENNYE Well, I;m-not sure what the Court -~
" THE GOURT: Well, he --

THE.CQUﬁT: 3W€11,‘he states that the Court can arrive
at -~ and should arrive at the conclusion that there i3 prima
facie evidencé of thé ovéit act No. 1, by reason of Ella Jo
Bailey's testimony;. and ~<

MR. DENNY: Well --

THE COURT: -~ that!s basically it.

All right. Let's look at Ella Jo Bailey's
testimony --

MR, DENNY: I =~-

THE COURT: =~ and =~ I‘wanted to give you an opportunit
to argue, because that somewhat appeals to me,

MR, DENNY: Well, your Honor, I am happy to respond,
then. -

I listed what appeared to be the six items that
he relies on, to establish the comspiracy -~ or, to establish
the overt act No. 1; and as I made notes of them, they were
as follows:

We have the conversation at Devil's Canyon -~
I won't go into it, because the Court recollects it all,

as Mr. Kay said well.

MR, DENNY: =~- feels is so particularly cogent in his =

¥
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be crucial.

But I think I have to go into it a little bit,
becaugse if thatt's what he's relying on, the conversation at
Devil's Canyon, the conversation on the first date -~ the
only time that apparently Mr. Davis was supposed to be present,
according to Miss Bailey -- nothing was mentioned about robbing
or kidnapping or killing Gary Hinman, So ==

THE COURT: Well, I think -- I thought he was referring
generally to the ultimate agreement to approach Gary Hinman
and; some way ox other -- itts in the record that at some
time Manson had stated that, if necessary, Gary Hinman should
be ki}leﬁ; |

MR, DENNY: Well, your Honor, this is what confuses
mé. Andléhis is why I did,bfing up this point, which we
had thbugﬁt ~= when %e QEre talking about it just a few

minutes ago -~ parhapsfwhqicollateral. But now, it seems to

THE‘CdﬁkT: ' No, I‘kﬁoﬁ.éhat you are thinking about.
You are thinking about the gquestion of Ella Jo Bailey's
credibility.

And sgain, I am telling you that I -- the Court
believes that there was a period of days during which these
conversations at Devil's Canyon went on; arnd that when she
was on the witness stand, she accurately related, so far as
she was able, that period of time smd the conversations that
occutrred.

But =-
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MR, DENNY: Well, your Honor, in other words --

THE COURT: Well, in any event, he pointed =- Mr. Kay
polnted out the conversations in Devil's Canyon to show an
agreement and to show that Manson had designated certain
persons to go to Gary Hinman's home.

MR, DENNY: Well, assuming that's what he showed, then,
he's taking the best of what she has testified to and the best
of what Sergeant Whiteley has testified for his position.

THE COURT: He wouldn't take the worst, would he?

MR, KAY: (Laughing.)

MR, DENNY: He's going to have to fish or cut bait
sometime before the jury, 1f he gets by this.

" THE COURT: He may have to.

MR, DENNY: But be that as it may, let him, for this
purpose, take the best of both possible worlds and wrap them
into one.

All right, so let us assume, then, there is such
& conversation which prima facie shows an agreement; I don't

know. I'm not sure even from her statements that there is

yet a conspiracy based on anything Mr. Manson said. Because

from her testimony, taking even the best of what she said to
Whiteley5 if you want to look at it from that standpoint,
all he's saying, "You do it, you go," but there's no showing
of any agreement, ‘'

THE COQRT: Well, within a short time they were putting
on creepy-crawley cloihes and one thing and another.

MR. DENNY: All right, all right.

THE COURT: And their statements later on shows
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apparently there was agreement. He's saying, taking this and |
this and this,

MR, DENNY: All right, let's assume for the sake of this
argument -- we'll grant him the best of all possible worlds,
that is a prima facie showing of an agreement. We still have:
to show the overt act.

Now, he says in order to do that, let's look at
tﬁg convgréation at the boagrdwalk.

| Well, there was nothing overheard by her among
three men that she says wére ‘at :the boardwalk, Beausoleil,
Mangon and Davis, 80 we don't know what was going on. But,
again, giving him the best 'of both possible worlds, and that
is that Davis had a gun, the Radom, and that Besgusoleil had
the knife, that does not establish overt act No. 1 that they
traveled anywhere. We still have to establish that.

And so although we!'ve got one, two and three, the
two that I have left out that he mentioned was the conversatio
at the dump with Ella Bailey, Vance and Charlie, that just
goes to enhance the agreement portion.

So of the three items that he mentioned; we still
don't have anything specifically relating to the overt act.

All right, now, let's look at the fourth item
that he mentioned. Ella's conversation with Mary and Sadie
that they were going to Gary Hinman's.

Well, all right, that might help in a way to set
the background that Mary and Sadie, Susan Denise Atkins were
going. And, of course, Mary isn't even mentioned in overt

act No. 1. And, so, that might help establish somewhat that
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Susan Denise Atkins traveled to that vicinity as alleged in
the overt act. Let's grant that.

Then, he says, the driver was a male. She testi«
fied to three of them, Beausoleil, Atkins and Brummer going,
and a fourth driver, a male.

Well, again, your Honor has my copy of the
transcript --

THE COURT: 1 read it, and I think you know it,
probably.

MR, DENNY: Yes. I think the Qourt has the Court's
COpY NOW. o |

THE COURT: It is 30 --

. MR*;ﬁENNY: 3073 or -4,
: TﬁE COURT: 73, I think,
;:_ - And ﬁeﬁvé already put that on the record. Go
ahead. ‘) _

MR. DENNY: All :ight,

THE COURT: I'm familiax with it.

MR. ﬁENNY: All right.‘ So that as I ggpher, there
appears to be, and I don't think I am taking it out of context
at all, a rather interesting thing from the standpoint of the
prosecution asking the question, and that is the specific:
question:

"Did you see Bruce Davis?
"No.
"Did you see who was driving the car?

"NO."

So it would appear by the People's own evidence
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1 that Miss Bailey has specifically disclaimed that Bruce was
.- 2 driving.
’ 3 " And I don't want to put it in context because Mr.
; 4 Kay said I was taking it out of context and I think it is
5 important to show that all of the questions here:
6 "Was it a Foxrd?
7 | "Yes.
8 "Who was in it when you saw it?
9 "{ saw Bob, Mary and Susan.
10 "Q Bob Beausoleil, Mary Brunner and Susan
n ’ Atkins?
12 ~ "A Right. ’
13 "Q Did you see this defendant Bruce Davis?
L 6 | "A No, I didn't see Bruce.
. 15 "Q *© Did you see who was driving?
5' 16 A No, I did not.
17 ’:"'Q | All right, so the person that you saw
18 :&r:i.-ving was not Beausoleil, Brunner or Atkins, is that
19 . correct? b ‘ ‘
20 "A  Yes, that's correct.
21 “Q _Alil right, was it a man?
9a fls, 2 A Yeg."
24
* 25
< 26
T 27
o .
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"you see him in the cax?

| Davis drove or even a possible inference is that Bruce Davis

It is clear from the very context of the questions
that were asked that Mr.Manzella was asking here who she saw
in the car. She names the first three that are identified,
and then: "Did you see thig defendant, Bruce Davis?

"No, I didn't see Bruce."

Obviously, the import of the question is, "Did

"No, I did not.
"Could you tell who was driving?
"No, I could not.”

Now, your Honor, that's the critical part here.

Now, even when you talked about inferences to be
drawn, iheré's got to be some basis and reason for the
inference.

When you talk about reasonable doubt, you're not
talking about all possible or imaginary doubt. We assume
you are talking about inferences. There has to be some
reason based on the evidence that's before the Court. And
Mr. Kay can say, well, the only possible inference is that

Bruce Davis drove or a reasonable inference is that Bruce

drove, but how can you say that when right in the context
on page 3073 it is negative by the very questions and answers
given,

THE COURT: The Court remembers that she was standing on
the -~ &8 the car passed her, if her testimony is taken -~

MR, DENNY: And I think we have to give him the best
of éha; peésible woxrld, blind as a bat though she was, she sald

Fa

. -
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she saw him.3Q-fget,away.With a gun and identified him 30 feet
away with a gunf‘ -

THE GOURT: She was étén&ing,on the passenger side of
the car as it passéd.

MR. DENNY: On the passengexr side of the car as it
passed within ten to fifteen feet of her. And that's her
testimony, that it passed within ten to fikteen feet of her.

I'm not sure that it is specifically in the pages
that we've referred to, but -- uh, yes.
"How far was the Ford from you?"
This is at page 3081, line 17.
‘ "How far was the Ford from you at ité
closest point, the point youtve indicated on People's

297

"A Ten feet, fifteen."

Ten feet, fifteen,

Now, your Honor, if she can recogniée Mr. Davis
with the gun at 30 feet, giving five feet for the width of
the car, if he's supposed to be the driver of the car, he's
maybe 15 to 20 feet away; clearly, she could recognize him
if she recognized all the other people in the car.

_ Again, you're talking about inferences from the
evidence here, not from anythiing else that this Court may
have heard, seen, read any other time at any other proceedings,
but what is in the written record before this Court on this
motion. I think the Court is faced with the situation whereby
her testimony, there is nothing to substantiate by her own

testimony, and indeed, everything negatives by her own testimony
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1 the fact that Bruce Davis was driving in that car,

."Q 2 o " If that is the fact, then, youtve got, as far as
3 over act No. 1 goes, the ppssgbility, the reasonable inference
: 4 | that you might draw from the rest of the testimony that Susan

5 Denise Atkins and Robert Beausoleil did travel in the viecinity]
6 but not that Bruce HcGregor ‘Davis did, and thatts where we
7 get into the CALJIC instructigns that T am still asking to have
8 cited so thét I can get the specific words.

9 Do you remembeéer it, Mr. Kay?
o | MR, KAY: Yes, I do, 6.10,
n : " THE COURT: I don't think it is important. You may cite
12 it if you wish.
B MR, KAY: It is the sentence at bottom of page 168.
. “ MR. DENNY: All right,
.' ‘ 15 MR, KAY: It goes over to the next page.
- 16 | MR, DENNY: All right., That sentence, "It is not

17 necessary to the guilt of any particular defendant that he

¥ | himself committed the overt act if he was one of the conspira-

18 tors when such an act was committed."

20 Granted, and if they had ohly alleged as overt

4 act No. 1 that on or about July 25, 1969, Susan Denise Atkins

2 and Robert Beausoleil did travel to the vicinity of so and so

23 and so and so, fine. I'd say they got the overt act that they

2 alleged, But that's not what they alleged. They have alleged

% that Bruce McGregor Davis and Susan Denise Atkins and Robert

35 f1s2® Beausoleil went there and they have to prove that.

P 2

2% |
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THE COURT: Well, the Court is in agreement ﬁith you.
I think when there is an allegation of this sort in a
pleading that they'‘re probably bound by the allegation.

MR. DENNY: All right. So, then, we come finally to
the sixth point, your Homor, and that is that --
h THE COURT: It certainly would leave it in the .:state of
indecision and would be very confusing if the allegation was
that Bru;e McGregor Davigs or Susan Denise Atkins or Robert
Beausoleil - |

MR. DENNY: That is correct.

THE COURT: -- did travel to the vicinity of 964 0l1d
Topanga CanYon.Road."Ié éouldnHt give sufficient notice,
1f the Court were to interpret it that way, to a defendant
of what he was accused of,

MR, DENNY: All right, your Honor.

If the evidence is in that state, then, the fact
that; Bruce Davis, since there's no rational conclusion, I
submit, that can be drawn that he left, the fact that the car
was back some 30 to 45 -~ or 30 to 40 minutes later, and that
Bruce Davis was near it, has no relevancy, whatsoever. If
he were in it, it might have some relevancy. But the fact that
he is simply near it, mnot having established that he left in
it in the first place, has no relevancy, whatsoever,
So I submit that as to overt act No, 1, they've

not made out the required even prima facie showing.

Does the Court want me to go on to overt act No.
22

THE COURT: 1 think not. I don't find sufficient evidence
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to, aside from admissions, to put Mr. Manson in the residence.
I think that's asking the Court to stietch too far the rather
thin veneer that you've put down for me to find overt -- or '
to cover overt act No. 2. I just don't think that the Court
can do so. I'm inclined to strike overt act No. 2 and overt
No. 3, but I'm persuaded by the People's argument that there
is sufficient in the record to permit the inferences which
they ascribe to the various bits of conduct, and I do think
that there is géfﬁicient evidence, prima facie evidence of
overt act No. 1 having been done.
I think this is a matter of the discretion of the
Court as tqﬂwhether or not to strike 2 and 3 with no proof
having been -~ with insufficiént proof having been adduced,
there is no reason for the jury to occupy its minds with
overt act No. 2 and No. 3;
- AlL righ;,.whab‘else do you have? Anything more
before we begiﬁ the diséussions -—- )
MR, DENNY: Are the two then stricken, your Honor?
THE COURT: Yes. '
MR, DENNY; All right.
Yes, I have one more motion, and this is pethaps

a little esoteric. I was rather tired when it occurred to

" me, but I think quite frankly perhaps cut of tired brain’

cells something good occasionally happens.

1 am, again, your Honor, golng to move to strike
all the teétimony relating to statements made by alleged
co-conspirators. Those statements made in Count III after the

time when the People allege Shorty Shea was killed on the

CieloDrive.cOmMARCHIVES




S

e—

10

11

1z

13

14

15

16

17

18

19

20

21

22

23

24

25

27

28

7470

grounds that we were denied due process by being denied notice
of what we were going to be required to meet, the type of
conspiracy that we were going to be required to meet until
we were faced with the People's allegation of what the type
of conspiracy was at the time they sought to and, in fact, were
permitted to imtroduce the statements.
And by this failure to give us notice, we were

not permitted, because the consplracy was never formaily
alleged, we were not permitted to do that which any other
person charged with any other offense is permitted to do when
they are formally charged with such an offense, and that is to
move under 995 to show that there is insufficient evidence of
the particular qffense alleged. ‘

. Now, your Honox, in this particular case, the
Peoblé have, in effect, based on the representations they made

to the Court at the time ve had the hearing in which the

E Grunewald“and the Kxulewitch cases.and all of those were gone

over, and Peqple vs. Smith et cetera, which I think the Court
found controlling - _
 THE COURT: Well, I don't think People vs, Smith was

entirely controlli o

MR, DENNY: Well, be that as it may, whatever it was -~

THE COURT: There were a number of cases that figured
into the Court's decision, starting with --

MR, DENNY: Well, all right.

THE COURT: ~~ starting with that Timmin case.

MR, DENNY: All rvight,

THE COURI: 1In any event, you say that you were not put
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on notice and that, therefore, all of those statements should
be stricken. You've argued that before.

MR, DENNY: Well, your Honor, I want to cite one rather
interesting case to thée Court, and that is the case of People |
vg. Wallin, W-a-l-1~i-n, 32 Cgl. 2d 803. And this was a rather|
interesting case in which a woman had apparently been:
attempting to xid heréeli of ==

THE COURT: Have you got it there?

MR, DENNY: 1 don't have 32 Cal. 2d -=

THE COURT:¢ Excuse me.

MR. DENNY: Yes.

== in my possession.
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9¢~1 1 (Whereupon, the Court left the bench, returning sherily,
. :” 2 |and the following proceedings were had:)
3 MR. DENNY: Your Honor, Ehe specific language that has =--
: 4 |the language that I would.cite to the Court ig that in headnote

5 |5, which appears'in.the note of the report at Pages 808 and 809.
6 |The case inﬁolve& a woman who wanted to rid herself of a chilad

7 |and who apparently,héd had some conversations with a man friend
8 |of hers about getting rid‘of thié child.

9 THE COURT: fHeadﬁote_S’dggis with corroboration under

10 |Penal Code 1lll; is that righf?

11 MR, DENNY: That is coxrect, your Honor.

12 THE COURT: And it just -- the headnote more or less

13 |paraphrases the cautionary instruction with respect to

L« ¥ taccomplices ang testimony.
.‘ 15 MR. DENNY: Well, that's -~
16 THE COURT: Stating in addition, "care, caution and

¥ | suspicion should be exercised because it comes from a tainted

® | source and is often given in the hope or expectation of leniency|

¥ lor immunity."

20 MR. DENNY: Headnote 6 -- or 7, although I don't have them|
| marked in red, they are the points I'm trying to rdise here, |
2 specifically regarding the status of the man in this particular
B | case who, after the woman had killed the child, helped her to
% dispose of the child, thereby leading the prosecution to charge
him as an accessory after the fact or an accessory.

The woman who had previocusly been found gullty or

#  pleaded guilty to murder, testified against him.

2 And the issue was: Was the woman then an

t
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accomplice? That is, could she have been charged as an
accessory.

And the Court said -- the Supreme Court said yes,
although it is unlikely because she actually committed the
¢rime that she would ever have been so charged, because they
would charge her normally with the higher offense, nevertheless
under headnote 6 and 7, simply because they wouldn't normally
do it, does not mean she could not have been subjected to
prosecution as an acceséory. That is concealing of,
disposinq'of,;et'cetera, the body and hiding the fruits of
the crimeé or -- that is such a bad phraseology to use.

at any‘;ate, because the man was charged as an
accesgsory, he raised the issue could thé woman who had actually
done the killing be chakgéd'as.aﬁ accessory, and the Court saiﬂ
yes. And if, yes, then hgr testimony must be corroborated.

Now,'your-Hondr, ﬁé‘get into the interesting and
unique situation of the testimony of Ella Jo Bailey specific-
ally as to whether she was an accessory, as to whether she
knowingly, as her testimony would seem to indicate, that
Shorty Shea had met an untimely end by virtue of the screams
that she heard, by virtue of the statements that she alleges
Mr. Manson and Mr. DeCarlo exchanged down by the stream the
afternoon following the evening of the screams, all the other
information inferences that you draw therefrom, was she an

accessory?
Did she hide, conceal, et cetera, the crime,

knowing that the crime had been committed and conceal and help

to conceal the crimes?

t
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THE COURT: Did you shephardize this on point 67

MR. DENNY: This is the only sgpecific case that I've
had time to find. I have not shephardized the case. I don't
know if there are any later points, although, your Honor, I
have shephardized so many cases recently I really can‘t say.

THE COURT: "Mrs. Paz became liable +to prosecution for
the separate offense Of being an accessory as a result of her
additional acts in encouraging and aiding defendant to commit
the offense charged against him."

Which was -- he was charged as an accessory.

MR. DENNY: That’s right. '

THE COURT: He was, therefore, an accomplice.

MR. DENNY: That's right.

THE COURT: Ag an accessory, correct?

MR, DENNY: She was his accomplice as an accessory,
that's right. | ' |

THE COUﬁi: And "the Court erred in refusing to instruct
the jury that her testimony required corroboration.”

So, youkre statiné fo me that the Court in the
motion tmder 1118.1 ghould 'view Ella Jo Bailey as an
accomplice as a matter of law and not a matter for the jury?

MR. DENNY: No, not necessarily, your Honor,

THE COURT: And that, therefore, I should grant ~-

MR. DENNY: I'm not talking about Ella Jo Bailey,

THE COURT: Pardon?

MR. DENNY: I'm mnot talking about Ella Jo Bailey. I'm
talking about Hoyt.

THE COURT: Hoyt, yes. Did I say Ella Jo?

1
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MR,DENNY: I'm sure the Court misspoke itself.
No, all I am saying is at this point that we

never had a chance to railse this on a motion under 995 becauge
it was never presented formally, pre-trial, even though I
had asked the People to file a spécific count charging what
kind of conspiﬁacy, what the object of the conspiracy was,
vhen the conspiracy started and when the conspiracy terminated)
To which -~ to which I felt I had the right, then, to file
a motion under 995, if the evidence that had been produced
at the Grand Jury hearing did not establish that conspiracy
and did not establish it because =~ based on the uncorroborated
testimony of an accomplice.

THE COURT: Off the record.

(Whereupon, there was a discussion had off the
record.)

THE COURT: On the record.

MR, DENﬁY: All right, your Honor, part of it I have
argued before and I don't mean to belabor the point at all.

THE COURT: You have. Not that you meant to, but you
have.

MR, DENNY: All right.

THE COURT: All right.

MR, DENNY: But I feel in the light of this case that's
cited, which had.not been previously cited, that it substan-
tiatés the points that I had previously made.

;¢=: WéihaQe:béen dénied due procegs by being denied
the right to :;ise this péint pre-trial, before she testified
here, based on her ﬁestiﬁbn} in the Grand Jury transcript.

PR
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o4

the law which is to the effect if a conspltacy is estgblished,

vy o

’QOW,,whether or not this Court or an Appellate
Court would have rﬁléd f&r‘or against us on the point, to
me, seems immaterial. A defendant should have the right
to be notified of what he is faced with, the charge that he
ig faced with. |

THE COURT: Well, you had two transcripts, at least two

transcripts of trials to look at.

In addition to that, you had Grand Jury transcriptp
to look at.

The Court believes that the facts are so evident-:
that you might very well have been appriged that the conspiracy
was one which included disposition of the bus.

I think that the facts are so strong, the Court

can take judicial knowledge of the content of those traﬁscript
because the Court sat on one trial, the trial of Charles Manso$,
and isiaware of it, of some of the proof that was produced in
the Grogan case and the Court did read the Grand Jury transcript.

MR, DENNY: Your Honor, that's precisely why I asked the
People after that, after those cases had been tried, and befor4
this case was tried to make it definite.

THECOURT: To allege a comspiracy?

MR. DENNY: Thatt's right. Because, your Honor =--

THE COURT: I don't know of anything in the law that
requires the People to allege a conspiracy if they dontt want

to charge a conspiracy count. They can rely on the status of

a prima facie proof of a conspiracy is established, then 1223
i

comes into effect and those statements can come in.

L]
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MR. DENNY: Well ~-
THE COURT: As I was saying, the facts, themselves,

the evidence as it was presented in those cases, and in this,

" as you knew that it was probably going to unfold, were such

that you would have been put on notice, it seems to me, that
that might very well occur, that the Pecple might attempt to
show that the conspiracy consisted not only of the killing
‘of My, Shea,'but the disposition of his body.

MR, ‘DENKY': Well, I think the Court misses the point

- a8 to the notice and the oPportunit§ to do something about it,

that I sm talking about, I'm\talking about the opportunity
that I feel a defendant should have and whether I'm flying
in the face of established precedent, that any time the
prosecution wants to charge a conspiracy or go on the basis
of conspiracy they don't have to allege it, s¢o they don't
have to put the defendant on notice, that's fine, and that's
the state of the law, if that is what the Court feels and the
cases say is the state of the law, that the defendant has a
right to be apprised before a trial of what he 1s going to
be charged with, not only so that he knows what he is going to
be required to meet in the prosecution's case during trial,
but so that he has the opportunity to challenge the validity
of that charge, whether it is charged or not, whether it is
alleged or not, whether it's been put in writing or not
before trial,

THE COURT: So the purpose of presenting the =-

MR, DENNY: People -~

THE COURT: «~ confessions, admissions of co-conspirators
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to come in?

MR, DENNY:

Thatts right.
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THE COURT: Well, the Court denies your motion.

Is there any other motion?

the motions that I have for today.
THE COURT: All right.

Can I see you both at 8:00 o'clock ingtead of
going into the instructions which we intended to do this
afternoon, but spent the entire afternoon arguing? Can 1
see you at 8:00 o'clock on Tu;aday-morning?

MR, DENNY: Yes.
THE COURT: 1 should have preferred doing it this
-‘;afternobn, but «~ I think --
L MR. DENNY: Well, the Court has --
THE COURT: Have you submitted any?
_ -, MR, DENNY: I have submitted, yes, requested instruc-
1‘ti£ns Ed‘thé-ééuri.. The last two; 8 and 9 I will recopy
on proper paper. I, unfortunately, do not have the proper
S
© paper.
.- THE COURT: I should have given these to our clerk to
;qull this afternoon.
But we can go over them, there's plenty of time.
It is just -
MR. DENNY: Your Honor, I do have one question on that.
Itm not sure whether some of the starred instructions in
CALJIC are readily available. It used to be that the starred
instructions were not printed.
THE COURT: They probably are not. Looking at your

1ist here, I can see three or four that are not available

MR. DENNY: Your Honor, I think I've just about exhauste
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and will have to be typed. But let!s be concerned with that
later.
It]1l see you at 8:00 o'clock on Tuesday mozrning.
MR. RAY: Have a nice weekend.
‘ THE COURT: And where is that sheaf of instructions
that the People submitted, do you know?
MR. KAY: I gave them directly to your Honor.
THE COURT: All right.
(Whereupon at 4:00 o*clock p.m. the evening

adjournment was taken.)

CieloDrive.cOmMARCHIVES






