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LOS ANGELES, CALIFORNIA, MONDAY, FEBRUARY 28, 1972 8:50 AM

{(Whereupon the following proceedings were
had in the chambers of the court out of the hearing
of the jury:)
THE COURT: Well;, the record will show that we're in
chambers and Mr. Manzella and Mr. Denny are here. And the

Court had agreed. tp permit the People to present further
- . f"' .

i? ev;denéé'bniigs;houion to reopen the presentation of evidence, |
. and the Court has been discussing with both counsel here

'.L;ﬁhat}has'bcéurred since the declaring of a recess on Friday

afternaon. And the Court has learned that Mr. Bill Vance is
not‘éét 1& éustody, apparently, and that Mr. Denny has gone
back to wherever the place was --

MR. DENNY: McFall.

THE COURT: Want to tell the Court just what you did
back there?

MR, DENNY: Yes. I took the 1:00 o'clock TWA flight
back tc Kansas City. Got there about 6:00 o'clock in the
morning. Got & rental car.

THE COURT: You left at 1:00 o’clock on Saturday
moxning? |

MR, DENNY: 1:00 o'clock Saturday morning. Got back
to Kansas at 6:00 their time. Got a rental car. Drove up
to McFall. Got there about 8:00 otclock in the morning.
Went to ﬁhe Phillips 66 Station and talked to Betty -- I
thisk it is Popomell, Poponell -~ P=o-p-a~w-e-1-1, I think,
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to try to locate Mr. Vance. And she indicated where his
home was, right down a8 dirt road, as most of them are in
the town.

I went there. Was greeted by about three ' dogs
and nipped on the heel by one,

THE COﬂRT: Dogs are generally a pretty reliable judge
of character.

Go ahead.

MR, DENNY: Warmly greeted and licked on the face by

"the two others.

TBE COURT; Thatts a majority.

MR. DE&NY., Two out of three ain't bad.

o ; And eutered the house, which was about az three-
room shack Noticed a bunch of equipment in the main room,
,criblandAa double bed and a pot-bellied stove.

THE COURT: This is the place where he's supposed to
live;;is that right?

MR, DENNY: Yes,

THE COURT: What is it, a private home, a family
boarding house, -~

MR. DENNY: No, a single-family residence, A shack
on --

THE COURT: Somebody let you in?

MR, DENNY: No, no. The door was open. A screen door
and another door. I knocked, called in and just pushed the
door on open, looking around for someone, thinking maybe
gomebody. might be hiding in there. No one was. The pldce

was deserted. And I noticed about, found nobody heme, - -
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< THE COURT: You never did find him,

left the note on the pot-bellied stove and left another note
in the refrigerator in case somehow that note got torn off
or mlsplaced or something, indicating that it was urgenﬁ -
both notes sald essentially the same thing, "Urgent I speak
to you congerning Bruce Davis. Please call collect at the

following two phone numbers." Gave them my home phone and

my office phone. And I think in each case I think I said,

"Want to speak to you before Whiteley and Gleason arrive on

Sunday.” And signed my name to it.‘ And then, I went back

to the Phillips 66 place and again spoke with Mrs. Popawell
and others who were there trying to determine where Bill

Yance =+ or as they call him there -~ Bill Cole might be.

nevexr saw him?

MR, DENNY: WNo. I searched a number of places where.

they indicated he might be and stayed as late as I could,
l i 1’

unnil ahout --' z‘

THE COURT:
& 'HR, BENNY:

which was -~
== gbout 12:00 ot*clock, and then had to

. drive badk.at high speed to Kansas Gity to catch the 2:00

o'clock plane back so I could be here by 6:00.
THE COURT: What have you learned, Mr. Manzella?

MR. MANZELLA: Sergeant Whiteley arrived there on

Sunday morning and he found a note or two notes at the house

and a note at the pas statlon, which is the only gas station

in town.
MR, DENNY: That was my note also.
MR. MANZELLA: In at least one of the notes, saild

"1 must talk to you before Whiteley and Gleason do.™ That's
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19

| -

in sum and substance -- "I must talk to you before Whiteley
and Gleason" or "Whiteley and Guenther," I don't remember
which.

MR, DENNY: Gleason.

MR, MANZELLA: Sergeant Whiteley said that the house ~-=-
that there were clothes there, and, you know, other pieces == |
other things there. There was a tape recorder there and a
few other things there. And it seemed to him at that time
when he talked to me on Sun&ay that Vance bad -~ hadn*t left,
In other words, it appeared to him that Vance hadn't left
yet, hadn't gone permanently.

THE COURT: Just left the house temporarily?

MR, MANZELLA: He checked around. The Sheriff had
been driving him around., The Sheriff for the County has

. been driving Whiteley and Gleason around. And he talked

Cy

1/ to the Sheriff and the townspeople, who have been very
. u

uooperative, and they had information that he was ~=- that

he had gone on & short trip away from the town to delivér some
wnpd or’ take a ~- drive to Kansas City, something like that.
And ghen, Whiteley called me this morning and told me that

_ the lagéxéfd had received a note from Vance saying, "Sell

all my stuﬁﬁ in payment on the rent, I'm not coming back."

And that*s all. That's about all the information I have.
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THE COURT: You do have some information as to where he
can be found? Do you think there is & possibility that he
might be found this afternoon or this morning?

MR, MANZELLA: Right, I think so. Sergeant Whiteley
is flying back this afternoon. In other words, he'll be -~

TRE COURT: Flying back from there?

MR, MANZFLLA: From there., He'll be leaving there,
which would be our time 3:00 ofclock this afternocon, he'll
be leaving. He's going to call me from the alrport.

In other words, he's going to spend today trying
to follow up the leads he has on Vance's location.

THE COURT: He'll be calling you between 2:00 and 3:00,
then?

MR, MANZELLA: Right. And he's éoing to call me, And
he's going to spend today followingup those leads, but he's
ieaving on that plane. If he doesn't f£ind him by this after-
noon, that will be it. He will just fly back in;

MR. DENNY: Two things I would like to add.

One, the information I was finally left with,

after I had gone to all the various places where he was

lupposed to be cartying corn or cutting wood, everybody

3”‘figure¢ - since someone had seen him driving east the night

of Friday, just this past Friday, that he'd prpbably be

:-going witpuhia wife -~ they dontt call her his wife -- Lindas,|

down to Kansas City.
IR
' The second thing 1s, although it has not been in
the record, we have been discussing it previocusly, and Mr,

Manzella seems to feel that he may have taken off because of
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some warning that I had given by virtue of the notes,

One, it appears from the notes still being there
that he never even did return.

Two, from the letter that he sent to the landloxd,|
and the landlord's name is Hahn, H-a-h-n, or H-a-n-n, I
think ~~ apparently left -- if such a note were malled. He
left before 1 ever got there, since the note would have had
to have been mailed sometime Saturday, And I didn't see |
him all Saturday. And I called yesterday, Sunday, which waul#
have been about 1:00 o’clock their time back there and talked |
with this Betty Popswell and she had not geen him yet,

THE COURT: At the gas station you mean?
MR. DENNY: Yes. .

And, thirdly, I don't think that the People can
really object too strenuously to my having gone back and
attempting to see him and complain because of anything I did
he may have taken off when they have had the information
since at least Friday, and from what I understand from Mr.
Gleason, before that, Wednesday or Thursday, through Sheriff

. Rainey back there in Gentry County as to the identity of

Bill Cole. All they had to do was arrest him and take him

- " into cugtody.

THE COURT: It seems to me with a warrant outstanding

‘that should have been the course.

-j* MR, MANZELLA: The reason the warrant wasn't served
, wag because they had to identify Cole as Bill Vance subject
“ta’ the warrant. And at that tim
, ?HF.GQURT: On Friday afternoon we knew =«
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MR, MANZELLA: No, it wasnt't until Friday afternoon -«

THE COURT: That's what I meant.

MR, MANZELLA: -~ that Sheriff Raimey of Gentry County
had the description, the full physical description of Vance,
including tattoos and unusual markings, and went out there
and talked to Vance znd confirmed the deseription..

(Whereupon, Mr, Kay entered chambers.)

MR, KAY: Good morning, Judge.

MR. DENNY: They certainly could have arrested him at
that time.

THE COURT: It seems to me ~~ I thought that perhaps
after hearing this on Friday, that Sheriff Rainey had given
Sergeant Whiteley sufficient identification that led
Sergeant Whiteley to believe that this was Bill Vance «~
that the next Etep would be an arrest of Bill Vance,

MR, DENNY: I should ~-

'(MR. MANZELLA: Well, at that point we didn*t have -~
Sheriff Rainey wésn‘t sure thet it was Bill Vance. In other
words, he still hadntt received the informa;ion with regard
to the physical description, the tattoos and the markings.
And it wasn't until Friday that he talked to Vance. And --

MR. DENNY: Well, at that time he should have arreésted
him, He had the full information &nd he made a phone call
back to Bill Gleason confirming that it was Bill Vance, that

. the physical descriptions checked out.

MR, MANZELLA: I don't think that is the important
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MR, DENNY: I certainly do,

THE COURT: As a part of diligence, I think as s part
of the show of diligence, and it is important to the Court
in determining whether or not the defense was at fault in
causing Vance to run, as he is apparently doing now.

MR, DENNY: It would seem to me, if in fact as indicated
here, the Sheriff went out and talked to him Priday in oxder
to get that description, that Bill thce‘may-wgll have
figured Friday, "Something's off with the Sheriff coming
up here," and that's what caused him to run.

MR, MANZELLA: No, that's not true. Sheriff Rainey ~-
he 18 the Sheriff and the only Sheriff in the County, and
he knows everybody, including Vance. And it is not wnusual
for him to talk'tp Vance. It is not that -~ everybody knows
the Sheriff 1n‘th; community., And it is not unusual for the
Sheriff,'ysu know, to go by there.

.
»
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 1f the Sheriff began to inguire about tattoos and markings ~-

ally does when he goes through the community. You know, he

" than what he normally does when he goes through that community

and stops and talks to people.

. how.

- could expect two callers from California and he might very well |

N * Y 1S
L o e

{
»

FR“DENNY: Tony, you say that's not so, but you don't
know. =

ﬁ'jﬁRpiHHNZELLA: The Sheriff has talked to him a numbex of
times.

THE COURT: Well, we don't know what was gaid. OFf course,|

MR. MANZELLA: No, the Sheriff didn't indicate == the

Sheriff said he went about -~ he talked to Vance the way he usu-

didn't indicate that there was an investigation and that peqpleA.
were goming out to talk to him or anything like that.
THE QOURT: He certainly would be foolish if he did,
MR. MANZELLA: In other words, he didn't do anything othex|

MR. DENNY: Well, Vance got wind of it apparently some=-

MR. XKAY: Somehow.
THE COURT: And it certainly would tip him off that he

guspect who they are -- _

Mk. MANZELLA: Well, he knowe who Whiteley and<Gleaﬁon.
are, They've both talked to him ==

THE COURT: == from Mr. Penny's note.

MR. MANZELLA: -~ back two years ago.

THE COURT: But i1f he left beforehand, it was cextainly
not Mr. Denny'e fault. '

However, I will, in view of what you have told ne,
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and in view of your reguest, which I don't think you put on the|
recqr#i You wggtba leave thiez wotion open until you've had
contact wiég'sékgeant whiteley who was supposed to call you
begyeen 2;90 and 3:00 o'clo:zk?

' MR. MANZELLA: Yes, your Honor.

7y THE QOURT: And I will allow you to leave it cpen. 2and
you may submit anything you may have now on further diligence,
anything further to show diligence. ' '

MR. MANZELBEA: Right.

THE COURTs The Court realizes from the many references
to Bill Vance that he could be important to eithiex the defense
or to the People.

MR, MANZELLA: That's right.

THE COURT: And I think in fairness to both sides,
probably we should find out what could be expected, if we have
any leads at 3:00 o'clock. We'll just leave that ~= the
gquestion open.

Any objection?

MR, DENNY: No, your Honor, no objection.

MR. MANZBELLA: Your Honor, other than filing these
papers, then, we won't argue anything until we hear from
Sergeant Whiteley.

THE COURP: Yes, sir, I would prefer that you do it that
way .

MR. MANZELLA: All right.

THE COURT: I had planned, as I may have told you, to
leave tomorrow morning. If I do permit the re-opening, I'll

simply continue the matter for a week's time --
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MR. MANZELLA: All right.

THE COURT; -~ to allow the People to bring Vance out
here, if he will waive extradition. |

If he does not, well, then, it would be my
intqntiﬁnf F.week hence, to instruct them, imnstruct the Jury
andt;énﬂuéhém out with the case.

. . M&. DENNY: Your Honor, I would asszume that we'd instruct)
ﬁheﬁ éadgf. |
, ¢, WHE COURT: Could do that.

MR. DENNY: If thexe'’s no word on Vance.

THE COURT: ©h, if there's no word on Vance, we'll
instzuct them today and send them out for delibexation. I'1l
be gone for a week, but Judge Dell or Keene could be called in
to supervise any reading back or to take the verdict.

MR, MANZELLA: Your Honor, if we don't -~

THE COURT: In respect to reading back ~- off the record, |

(Whereupon, a digcussion was had off the record,)

THE CQURT: On the record,

MR. MANZELLA: Joyce tells me the teletypes and other
documents I submitted Friday was People':s Special Exhibit 4.

THE. CLERK: Court's ﬁpecial.axhibit 4.

MR. MANZELLA: Court's Spevial Exhibit 4. Aand I've got
about fifteen teletypes, documents, reguests for information
which were referred to by Deputy Gleason in his testimony on
Friday, including his notes of some of the conta&ts that he -
talked about on Fyiday.

¢lan they be marked Court's Special Exhibit 4 with
the other exhibit?
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N THE COURT: &0 ordered, then. Change it f£rom 4 to 5,

"instead of 4.
'wheEhef yau ‘came in when we were talking or not, and that is to
'.allow Lh tn go, ahead, just as if the wmotion had not beéen mad&,

'and thﬁh at 2:00 or 3:00 o clock, by that time, Tony could know

,_‘frbm1§y1t§1$y§What the situation is.

. suppose, on that calendar.
open court within the presence angd haafing of the jury:[
get the jury in and begin.

present with Mr. Denny. Mr. Kay and Mr. Manzella for the Peopls,

THE COURT: Yes, they may be s0 marked.

MR, DENNY: Can they be marked Special Exhibit 5 to keep
them separate, these from the other ones?

THE COURT: Any objection?

MR. MANZELLA: No ocbjection,

¢

ntd yqu hear the plan of operations? I don't know

MR, KAY: Okay.
THE COURTs Whether or not the People are going to persist

in the motion.
MR, KAY: 1I'm ready to go ahead.
THE COURT: All right, I'll be another ten minutes, I

(Whereupon, the following proceedings were had in
THE COURT: AlL righg, case of People versus Davis, Let'é

A1l right, the record will show that Mr. Davis is

Good morning, ladies and gentlemen.

(Whereupon, there wére mursurs of "Good morning,

your Honor," heard throughout the jury.)

You may proceed, Mr. Kay.
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MR. KAY: Hope you all had a nice weekeénd. I was hoping
to finish about 3:00 ofclock this afternoon, but we got an
hour's late start this morning. So I might go a little laterx.
I hate to argue to you late in the afternoon. I know even
though it is now Monday instead of Friday afternoon, it is

probably hard for you to pay close attention in the aftexrnoon.
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';‘Well, now, when we left off Friday night, we were |

. fﬁlkinéi%boﬁt~hmw Shorty Shea met his death.

Well, what happened to Shorty?

Charles Manson and Bruce Davis told everyone of
us in this courtroom what happened to Shorty Shea on that
fateful night in August, 1969.

This is Barbara Hoyt's testimony of the conversa-
tion she overheard at the Meyers Ranch dinner in the first --
the end of the First week in September of 1969, This is Mansopn
talking. Manson, "We told Shorty that we Qanted to show him
something and we took him for a ride in a dune buggy.

“And then, he said, they took him for a ride,

they hit him in the head with a pipe, I think he said.

I think he said lead, but I'm pctsure 1f he said lead.
"And then, they started gtabbing him, and

stabbing him and stabbing him, and then he said

he was real hard tc kill until they brought him to

now,"

And remember, Barbara at least tried to tell you

what bringing someone to now means in the Family. Baslcally,

by her testimonhy, it means that the person has no other
thoughts in his head except kind of a present reality. He
Just realizes and only realizes what's happening right at
the particular moment. Okay.
"Shorty said, after they started stabbing him,
Charliesaid Shorty asked, 'Why, Charlie, why?t And
Charlie said, *Why? This is why, and I stabbed him
again.' And Charlie sald, 'Yesh, when we brought him
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:‘"téfﬂoﬁ, Qigm cut his head off.* Bruce said,

' f"%gat wes £ar out,'" |

3 o k" Well, Bruce also sald to Alan Springer in
ﬁbvembgr‘éfﬂlgﬁg, that not only was Shorty's head cut off,
but hi;faimﬁaand his legs. His head, his arms and his
lege. And that he was buried somewhere on the ranch,
Unfortunately, Mr. Davis, in his confession to Al Springer,
didn*t say which ranch, He just said "buried at the ranch."
And, of course, we know there are many ranches involved here
with the Mapson Family,

Ladies and gentlemen, it is unbelievable the
savagery, the viciousness that was exhibited by certain
members of the Manson Family in July and August of 1969.

"Clem cut his head off, and his arms and his

legs were cut off."

It is unbelievable, except you know that it
happened. You know who we're dealing with.

(Whereupon, Mr. Kay made a pointing motion

towardé the defendant.)

Now, in this trial, Mr. Denny was so conc;rnad
about his inability to do anything to Barbara Hoyt on cross-
examination that he resorted to calling her names during
his argument. Said she was a smark-aleck and that she
committed perjury with the concurrence of the prosecutfion.

Well, the problem is, -~ Mr. Denny's problem is,
is that she was such sn bonest witness and she was so open
and forthright on both direct and cross-examination, snd

she's never made an inconsistent statement about any of her
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o

'testimony, nevei,

Well, the problem was, because she was so honest

and open, that Mx. Denny couldn't get around her testimony

: othex than ca&ling her names during his argument.

Barbara Hoyt was not a smart-aleck. She was just

+

{ | . .
W<£1rm,_pnﬂ’1tke Mel Walker, had the gumption mot to put up with

Mr. Denny's threatening tactlcs on cross-examination. And she |
certainiy did not commit perjury in any way, shape or form.
Why in the world ghould she? If anyone had a reason not

even tv testify, it would be Barbara Hoyt. After all, it is

in evidence that her life has been threatened and her family's

1ife has been threatenaed for testifying against the Family
and there has not been any showing in this case that she has
any axe to grind with Bruce Davis, none whatsoever, What
does she have against Bruce Davia?

There is just absolutely no evidence that she
compitted perjury, And why isn't there any evidence, because
she didn't commit perjury.

Ag you have seen from Mr. Denny's argument; an

| attorney can say just about anything he wants to in final

argument, no matter how fanciful and untrye it may be, Don't
you think if Barbara Hoyt was committing perjury sbout this
statement, she certainly could have done a better job than
what she said? She could have said, "Well, Bruce said that
he stabbed him and he cut his head off."

She didntt say that,

Why didn't she say that? Because Mr. Davis didn't
say that in that Meyers conversation, and Barbara Hoyt just
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testified to what she remembered Bruce Davis saying in that

conversation,
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Now, Mr. Deony's final attempt to throw dirt on
Barbara Hoyt, which is a suggestion that he must have pulled
out of thin air, that Barbara Hoyt was trying to protect
Danny DeCarlo. What could be further from the truth. The
most damaging testimony given in the trial against Danny
was given by her when she related the discussion between

:{:- Manson and DeCarlo about the body -~ obviously referring to
‘Shorty's body -~ whether you use lye or lime, and that DeCarlo

gaid lime would presexve it and lye would get rid of it. And

'd‘Hanson said, "Where could I get some lye?"
TN

12 .

T Andjur, Denny talks about the truth. For shame.
What about the fact that Shorty's body has never

\ .

beén féﬁndf’ Well, Mr. Davis would like nothing better than

= tq;vglk‘pqt of this courtroom, escaping punishment for the

Shea murder because of the fact that he and other members
of the Family have been successful in hiding Shorty's body.
But you, ladies and gentlemen, and the law of the

- State of California, stand in his way. The law, in &all its

wisdom, envisioned the murderers who would be clever enough

to hide the remains of their victim in order to beat the rap.
To prevent these murderers from walking scot-free, the law

does not require that the prosecution produce the body,

. We only have to show by circumstantisl evidence that the

victim is dead, and that his death was caused by criminal
means. A legal burden which we have met in this case beyond
any reasonable doubt.

Now, if Shorty was murdered, you say, why haven't

we found the body? Well, I'm going to ask you for a moment to
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think back to the Gary Hinman murder,
Now, the only way we could prove that Gary
Hinman*s body was at 964 0ld Topanga Canyoﬁ Road was through

circumstantial evidence. Gary Hinman's body was unrecognizable.

And, remember, his body was found only five days after he was
murdered in his own home.

Let's see what was testified to by cextain
witnegses regarding the condition of Gary Hinman's body.

This i{s Mike Erwin. "It was really decompoged

‘ o and almost unldentifiable.”

'Remenmber, he sald, "Halfway up the stairs he
heard very evident buzzing of flies and a very heavy stench."
e ? Deputy Piet, in descrlbing Gaxry Hinman's body,
said, “His head was half covered with a pillow; his face was

;decompose&,,black, and with maggots on and about the face.’

And Sergeant Whiteley said, "The body was badly

and besatles on the body."

Dr. Katsuyama said, "The body was in g rélatively
advanced state of decomposition. It was bloated, distended
with gas, discolored. The breaks in the skin, where the skin
would be slipping off the remains, the main'portion of the
body. The areas of dlscoloration ranged from red to a black.

"There were also signs of extensive marbling

and putrefaction and extensive infestation by
insect larva."

This, ladies and gentlemen, remember, is a

degeription of a bbdy that was in a house for only five days.
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Well, we know that Shorty's body was not left in
any house. We know it was rapidly disintegrated by the use
of lye. Probably after it was buried.

How do we know this? Volume 36, page 5517.

Now, I forgot to tell you on Friday, the reason
I give you the volumeé and page number sometimes, is because
when you are in the jury room, if there is any disagreement
as to what the testimony might be, you can always have the
testimony read back the way it appears in the transcript.

S0, you know, maybe if therets a conflict between
two jurors, did that witness say that or this ~- sgo that's

why I am giving you the volume and page mumber. If you want

.gomething, you know, how to go generally directly to that.

Ckay, this is Barbara Hoyt relating the conversa-
tion down by the creek the day after she heard the scresms.

) i, "Q ; Would you please relate to the ladies

" and genniééeﬁ of the jury the conversation that you

. “ ! overheard in the creek area between Mr. Manson and

lHr. ﬁéCarlo, cn the day after you heard the screams?
¢ ﬁA’ Charlie Manson asked Danny DeCarlo if
lye or lime would get rid of the body, and Danny said
that lye would get rid of it, and lime would preserve
it.
"And then Charlie asked Danny where he
could get some lye.” ‘
Ladies and gentlemen; only God, Bruce Davis,
Charles Manson, Steve Grogan; and maybe some other members

of the Manson Fanily know where Shorty's body is. And I'm
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sure that God is not at all happy by being included in that
group. I'm sure with lye poured on it, there is probsbly
next to nothing left of Shoréyls body, even if these three
young people showed ug where it was buried. It'm sure there

would be little, Lif anything left.
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or corpus delicgti -~ corpus delicti doesn't refer to the victin)

" it refers to the elewents of the crime, the body of the ariame.
made by A defendant to detezrmine if he is connected o the crime.

.the ﬂtrget out in front of the Hall of Justice late at night and

Have we proven that Bruce Davis participated in the
vicious mutder of Don Shea? The answer to that is yes, we have|
beyond any reaszonable doubt. |

Now, before you can consider admissions made by
Mik Davig, the law reguireeg that the People introduce some
evidence, however slight, to show that the cyime has been
committed by someone.

In this qase, I am sure we have established to
everyona's satisfaction that Don Shéa was murdered, Once we

have established that, which is known as the hody of the crime

But once we have established that, you can considex admissions -
-t iAn axample of this is, tay, that I was walking down

fﬁbmeﬁcéf Eame yp behind me anpd put their arm around me and put
A gun 4n my throat aﬁa gaid, “Hand me your wallet and don't
ﬁurn afound. And don't look at me." Say the person disguised
his voice or something. And I reached around and pulled out my
wallet. And the person gaid, “Now, don't turn around.” Ang,
you know, "Don't turn around For ten minutes,” or something.
And the person left. 5o I wouldnever. see who the person was.
It was an armed robbery. They took my wallet and they pointed
a gun at my throat,

And then, say, maybe two weeks later, tﬁe person
that robbed me confessed,

Well, all we have to do is establish that there waA
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" unless theére is some proof of each element of the crime in-

. committed.a crime is not an element of the crime."®

a crime committed before we can use the statements. Now, we
have established the orime by my testimony, there was a gun in
my throat and the person took my wallet by making me in fear.

Angd then, using the person's confession, you put

the two together, and you can find out who the person was that |

robbed me.

S0 once we have proven that a cxima hage been
committed by anyone, just proving that the cfime has been
committed, we can then use statements of the defendant in the
form of admissions and confessions to show that he was, in fact
involved in the commission 0f the offense,

Let me read a couple of instructions,

"No peérson may be convicted of a criminal offense

dependent of any confession or admission made by him ocutside
of this trial.

. "The identity of the person who is alleged to have

i

i

That's what I just got finlshed telling you in the |
‘éXampiezl In éthex words, in that robbery example I gave you,
‘1:8idn't know who the identity of the person who did it was
until somebody confessed to it.

80, "The idantity of the person who iz alleged to
have committed a crime is not an element af the crime nor is th
degree of the crime. Buch identity or degree of the crigme may
be established by an admission or confession."

Row, once you are satisfied that thexe is some pProo

ag to the fact that Don Shea was murdexed, and murxdered by -

4

e

£
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were certainly unfriendly to law enforcement, like I'm sure

. tigleen. Like Manson's statement to John Swartz, trying to

criminal means, then, when you ponesider the confessiona, there's
another instruction that applies.

"It says that, "If you are satisfied that there
exists some proof of each element of the crime, then, you may
consider any confesgion or admisclon to angment that proof.”

In other words, you can use it to augment the
proof that there was a murder and so on, if in youyr judgment
it has that effect and youn find such confesEion or admission to
be true. |

Now, Mr. Denny asked, "How ¢an we contend there was
a conspiracy to conceal Shorty‘s murder when it was blabbed to-
everyone?"

Well, we've never contended there was a conspiracy
to keep shorty's murder, the knowledge of Shorty's mupder awny 

from the other members of the Manson Family or other people whda

they felt Al Springer was, belng a member of the outlaw
motoruycle gang.

And again, I'd ask you to look -~ we talked about
=this brxefly gn Friday -- look at the comparison between the
typa of thingé they told a non-Family membex, a law-abiding .

tell him, "Well, gee, I gave Shorty a tip on a job in San
AFrapggscp?ﬁnd I gave him some money and he went up to San
Francisco." ‘

and then, Grogan's statement with Davis'c azsent
to Juan Flynn,‘“But if anyone asks you about Bhorty, you tell

them that he went to San Francisco.”
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hida fhorty'c nurder and to lead psople to beliewve that he went

up to San Francisco o that they wouldn't be too suspicious.
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; QWitﬁ Qh&t'ha gald Mr. Davis sald since the beginning.

Blés

All zight, let's look at Bruce Davis's four atate-
ments in this trial.

Ukay, we have four different, independent
people relating statements by Bruce Davis, three of which
certainly have no motive to come into this courtroom and lie
about what Mr. Davis said. Barbara Hoyt, Juan Flynn and Paul

Watking.

Mr. Bpringer, who is the only person that would haye

a motive to lie, because hig case has been dismiksed, couldn't

possiply have made up such a story. It is too fanﬁastic; And|

bepides that, it is corroborated by the other evidence in this|

cage, that we know. And we'll go into My, Springer's
ghatement in detail and show that.

Algo, importantly, the four statements are all
consistent with each other.

Now, these statements are oral. In other words,
they weren't written down. But can't you just imagine Mr. Dav
making the statements if these people were sitting there with

a note pad and writing it down and say,”Now, Bruce, would you

like to sign your name to what you just said s0 we can give it

to the police?"
Now, three of these statements are short, so that

there would be no difficulty in remembering it by the people
that overheard it. And the only long statement, the one
that Springer got, he went to the poiiae within a couple of
“days after he got it, and Mr. Denny has submitted in his

argument that Mr. Springer has been completely consistent

s
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Now, these statemente were all made under
circumstances which you would expect them to be made, when
Mr. Dayis was among his own element,

Okay, the first statement was overheard by

Barbara Hoyt, Now, Barbara was seated ~~ if you remeumber that

Mr. Flynn drew two diagrams, The other one is a big one which
you ¢an see in the jury room, And he showdd where the people
were seated around the dimner table at Meyers Rench, And
remenber, he said he was seated over here (indicating} to the
lefit s£ilde. And he said that the girls were right in this
area here (indicating).

Now, you know ~- and he drew that in on the
other diagram, You notice the girls being in that area there |
{indicating}, that Barbara Hoyt would have 4 direct line of
vigsion to My, Davis, who ig the "B" right here (indicating).
And they were so close to the table that she just wouldn't
have any trouble making him out.

Of course, Barbara hags no problem heaxing at all.
50 they were very close to the table and Barbara would have hac
a dirxect line of vision to My. Davis there, where ha was. ‘
sitting.

This is Exhibit 1063, if youn want bto look at
that when you get back in the jury room.

We had an acgident this morning and some wabter
was spilled and some of these exhibite that I am using are a
little hard from the water.

Now, you rewember that Barbara related this -~ the

statenent, and then Mr. Denny brought up in his Argument about|

AT

e - T T
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x
1

Juan!Flfnn.
v ‘:'Well, remeaber, I asgked Mr, Flynn for the conversa-
tion and Mr. Denny objected, and I think that you ladiez and
gentlemen know darn well that if there was any inconsistencies
between Mr, Plynn and Miss Hoyt ==

MR. DENNY: Well, your Honor, I would object ﬁﬁfenuously
to this type of argument.

THE COURT: Sustained.

MR. DENNY: I think CQoungel should be admonished.

THE COURTs Sustalined., The Court will strike Mr. Kay's
last remark.

MR, KAY: You know what Mr. Denny brought up in his
argument, and I think you can yxeason that ouk in the jury
rOOMm.

. Now, in Barbara's statement, which I want to go
ovar again here, the fact that I wanted to read a poftionjof 1t
again.

"we told ~~* this is Manson talking@
"We told Sfhorty that we wantéd to show him some-
thing and we took him for a ride in a dune buggy.”
Notice he uses "we,® not "I," Charlie Manson.
And then, he éai&, "“They took him for & ride.®
And obviously they said "we," but she's relaﬁiné
that they said "they."
"and they hit him in the head with a pipe, I

think he said. I think he said lead, but I'm not sure if he

*.

sald lead.
“and then, they started stabbing him, and stabbing]
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:him;sang'stabbiﬁQ him, and then he said he was real hard to
.ki:lil until t':hey brought him to now."

'«“; Obviously in Manson's convergations, he's not
admitting.he was alona. Apd this goes to corroborate Ruby
"Reari,iEhé fSct that Ruby Pearl said she saw four who she saw
fanning out after Shorty on the boardwalk.

Now, this conversation was obviously directed towaxs
Juan Flynn as they brag about the murder becaunge everyone else
at that table we know knew about the murder: Bruce Davig, Tex
Watson, Charles Manson that was talking and Danny Decarlo-kneﬁ
about the murder. Juan Flynn was the only other one at the
table. ,

Now, Barbara is a very honest witnesg. Almost two
and a half years has passed since she heard the conversation,
And she remembers that Davis was very happy during thebconveﬁsa
tion, but she can't remember whether Davis smiled or not. And
she told you that on direct. That wasn't brought out by Mr.

Denny on croses examination.
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She said, "Well, I can't remember. I remember
he was happy. I think he smiled, but I can't be sure that
he smiled."

Now, she can't remember all the exact points
which Mr. Davis said, "Yeah," although she does remember he
said "Yeah" on one particular occasion which we'll get into.

The very important thing, however, that she doées
remember about the conversation, was that Manson said, "When
we brought him to now, Clem cut his head off," to which Davis
replied, "Yeah, that was far out.,”

Now, knowing what Barbara Hoyt knew up to that
point, about the conversation aftexr she served Shorty's
dinner, when she overheard it between Brenda and Squeaky,
that Shorty was going to be tasken care of, and then bearing
the scresms, and then down at the creek the next day hearing
about the lye or lime conversation, you can imagine that
this -~ hearing that Shorty got hisz head cut off would be -~
and Mr, Davis affirming it, would be a great shock to
Barbara. I medn, Barbara was so scared at hearing the
screams that she got down on the flcor and cowered on the
£floor for the rest of the night, sleeping.

) ‘ Aﬁd I'm sure that as much as she wants to forget
what was said at this convérsation and the whole incidences,
the*screqas'and the lye or lime conversation, that she'll

A never be able to do that. How could she, especially after

hahring those‘bloodecurdling screams?
How could she forget & conversation like this,
where it was said that Shorty got his head cut off and Davis®
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- the man we're dealing with.

. of Shorty Shea.

saying, "Yeah, that was far out.”

All right, getting back to what Mr. Davis said.
The only reasonable inference to draw from that statement,
"Yeah, that was far out,' was that Mr, Davis was present
when Clem cut Shorty's head off.

If Mr. Davis said, "Yeah, that must have been
something" or "You guys reidlly gave it to him," or "Just
far out," well, okay, that might be something else, But hea
said, "Yeah, that was far out.”

Now, how else could that be interpreted, other
than the fact that he was present.

And, of course, again that corroborates Ruby
Pearl, because Ruby Pearl sajid Mr. Davis was one of those
that she saw run across the parking lot area, hurriedly go
across after Barbara -- after Shorty.

Now, Barbara testified that in the Manson Family
"far out" meant that it happened and that it was fun or
Sickening. Sickening.

And, also, the fact that Mr. Davis appeared to

groovy.

be happy during this conversation, gives you some idea about
Not the fellow that's been
dresged up and on such good behavior for you during this
trial, but the fellow that, after having participated in the
murder of Gary Hinman, willingly participated in the murdex
And then, when they were bragging about it,

,;uﬁen/uhnson was bragging about it at the Meyers Ranch dinner,

he gloated about it, too.
_"Yenh, that was far out." Yesh; and that he was

i I

. L
R )
e
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Coe o ey
.

' happy;

.+ Now, during thig conversation at Meyers Ranch,

at oneléoint Manson said, "We were stabbing him; and stsbbing
him," to which Davis said, "Yeash."

-ﬁéll, that's a sign of obvious agreement,
"Yeah, yeah, that's what we were doing."

The mest ressonable interpretation of that
statement {s the fsact thet Davis noﬁ only was present, but
that he participated in the murder of Shea., This is uncon-

tradicted, This statement is uncontradicted. There's

nothing in the evidence which would lead you to contradict

that,

Let me say this, however, that based on that
one response alone, I wouldn't ask you to convict Bruce
Davis of the Shea murder, but the main point to remember ig
that you can't take the one statement alone., You have to
take all the statements Atogether. You have to tgke Davis?
two palm prints on Shorty's abandoned footlocker, and you
have to take all the other evidence together. You can't look
at one piece of evidence alone, as I hope I explained to you
on ¥riday. wWhenever you look at something, look at it in the
broad pilcture.

And I say, when you take the statement in itg
proper context, viewing all the other evidence, you come to
the inescapable conclusion that Mr. Davis participated in
Mr., Shes's murder. ‘

All right, let's look at the very next statement

., that's in evidence. That's Paul Watkins' statement about

K
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when he,and Vance were walking down Goler Wash and Paul

'wasn't paying partiéular gttention to what was said, but he

;" does remember Davis telling Vance, "That's why we killed
" Shorty." Well, "we" imcludes "I."

"+ ; 'That's why we killed Shorty."

Remember, again, you have to tske this statement
in context with all the other evidence and all the other
statements,

~ "That's why we killed Shorty."
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1'11 tell you, we're going to get to amother

| Ywe' in his statement to Mr. Springer, when he says, "That's

why we killed shorty,” words to that effect, using "we" again.
.Obvicusiy, he's ilncluding himself.

'

l=‘1fri'wdtkins has never been inconsistent on this,

- No inconsistent statements. He hasn't been impeached at all.

"i'ﬂow, Mr. Denny showed that he took drugs and
Lthings like thet. But don't you think that if that had any
effect on his ability to remember his statement, that drug
'experts would have been called by Mr. Denny to show what
effect that would have on a person's memory?
Okay, the next statement was testified to by
Juan Flynn. Remember, they were driving down from the Barker;
Meyerg Ranch area to Los Angeles, to Spabn Ranch, and they '
had dropped Paul Watking off and they were continuing on
their trip to Los Angeles, Okay.
Grogan told Juan -- and Juan said that this was
in a commanding voice, commanding voice that Grogan told him. |
"1f anyone asks you sbout Shorty, you tell
them that he went to San Francisco,"
Which statement brought Mr. Davis up from the
back seat. And he sald to Juyac, "Yeah, yesh, you know.”

. Like, if you dom't, you'll end up like Shorty.

Obviously it was a plan among those who murdered
Shorty to tiy to lead others to believe that Shorxty went to
San Francisco to work so people wouldn't get tco suspicious
by his disappearance. Davis participated in the statement to |
Juan Flynn, which I contend was an indirect threat. He
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reinforced Grogan's command to Juan, letting him konow that he
wotild have both of them to deal with 1f he didn't tell people
that Shorty was going up to San Francisco.

Grogan, "You tell them that he went to San

Franciscao.,”

Davis, "Yeah, you know." ,
Well Juan knew all right. That's why he slept

s

:‘5with .a shotgun by his side when he was up at the Barker
‘ Ranch because he knew Mr. Davis and Mr. Manson only too well,

Okay.
-’A;ap Sp:inger.
"Now, Mr. Denny makes a great deal of the fact
that law enforcement has assisted Al Springer in his various
scrapes with the law iIn his valuable asgistance in the Tate-
La Blanca case and the Hinman~Shea murders. Let me say this,
the assistance that law enforcement has given to Mr, Springer
is but & mere pittance, a mere pittance as compared to what
Mr. Springer has done for this community in the prosecution of
these three cases. Besides that, if we didn't have some
benefits to offer.him; do you really think Mr., Springer would |
have any reason to stdy around L. A. and help law enforcement,
being a snitch, with the obvious threat that entails to his
life.

Now, Mr. Springer is a former member of the
Straight Satans, an outlaw motorcycle geng. You can
certainly assume he is no friend of law enforcement so,
obviously, we had to offer him some inducement to cooperate

in the investigation and prosecution of the Tate~La Bianca
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case and Hinman and Shea murders. He did what Sergeant
Whiteley could pever do. Mr. Springer was too valuable to
get away. Here was an independent non-Family member who had
the confidence of certain members of the Manson Family, and
why shouldn't he have had their confidence? I'm sure they

looked at him and said, "Well, here is a member of an vutlaw

|'fmotercyc1e gang." T mesn, "If anybody hates the pigs as much

¥

as we do, I'm sure it is him, He probably hates them more.”
Well, thatts how he got Bruce Davis to confide
in him., Can‘t you just picture Sergeant Whiteley going in on

that conversation with Mr. Davis in November of *69 and say,

- VHell, hi; Bruce, what's up? GCot anything to gay about
| Danny DeCarlo testifying and what you did to Shorty?" Uh<huh.
.+ Mr. Springer cculd do that.

Now, you might not like Mr. Springer's way of
1ife any more than I do, but I'1l tell you something, when
that man was on the witness stand, he was telling you the
absolute truth. And I'1l bet you this, 1f you had to choose
one person to put your trust in, among Charles Manson, Bruce
Davis, Tex Watson, Steve Grogan, Robert Beausolieil, Sussn
Atkins, Maxy Brunner and Alan Springer, you would all pick
Alan Springer.

There's no question that Mr. Springer has his
troubles with the law, -but he is not a murderer, something
wé can't say about Bruce Davis and the others I've just
mentioned.

And don't you think if Mr. Davis really didn't
confess to Alan Springer in the way that he said that he did,
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that other witnesges that were present during that confession
would have been called in to deny it?
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Remenber, a fellow named Mark Ross was there and
two girls, probably two Family girls. Don't you think somebody
would have been called in to deny 1t if Mr, Davis didn‘t |
confess In the manner that Mr, Springer said he 4ig?

Mr. bpringer has been completely consistent in
regards to what Bruce Davis told him xight from the very start.
And remember he went in to the police within a couple of days
after hearing the statement from Mr. Davis. |

Let's look at the statement a minute as testified
to in court by Mr. Springer.

Remembex, he weni to the place where Davié-was,

It was a couple of houses down from the Straight Satans
headquartexs on Clubhouse Drive in Venice, a place where
Mrx. Davis and some other people were staying.

‘ He said Davie showed him a copy of the Santa
aﬁh&eéﬁzyéhiﬁg‘ﬂutlook, an article regarding Danny DeCarlo

-testifying at the Beausoleil trial. Springer, leading into the

. _ Well, of course, we know that's not true because
hé‘sltﬁe‘oﬁe that gbt'nanny to go into the police. But he was
just jiving wi#h Mr, Davis to see what they were going to do
to Danny,

Okay. Davis replied, "Yes, we'll have to do sonme- |
thing about that.”

And Springer, Springer gaid, Springer told them
“That that would be kind of hard to do because Danhy was a bike

brother, "
Davig sald they got ways of taking care of anitches
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and that they have alxeady taken care of one,

Well, snitchers. They got ways of taking care Of

" snitchers.

Remember back to Barbara Hoyt's testimony about the

| conversation and these dinner time conversations that happened

in the back house before Shorty got murdered, after they got
ouf of -~ after the Family got out of jail, after the August

- 16th raid, about how Manson would call Shorty a snifcher and

say that he caused the Spahn Ranch raid,

Okay. Next, Davis said, "Well, we cut hig arms,
legs and head 6ff and buried him on the ranch.” My, Davis is
including himself in the murder of Shorty Shea.

Okay, Davis said that “The guy was a gnitc@ ané
he drank s0 much --" remember, there's testimony about Shorty
that he drank, and that he drank so much that they were afraid

that he was going to go to the police with information. That's

why they murdered him.

Wall again, we don't know what Shorty found out.

a.

‘He.deq t know*what the information was, but that's why they

- murdered him,

%

Y, ‘', Mark Ross said -~ Mark said, "You mean Sheorty?¥

Dayie said, "Yezh."

vt

:So.xight from the beginning, Alan Springer has
truthfully related what My, Davis told him about how he,

Mr. Davis, and the others got rid of Shorty and how they took
care of snitchers. Snitchiers like Mr. Springer is now.

And one wonders why we have to make deals with

Mr. Springer to testify against the Family.




=

-

10

11

1z ]

i3

14

15

16

17

18

19

o
21
22

23

.24'?

25
i 26
27

28

8182

And one wonderé why Juan. Flynn slept with a shotgun
by his gide up at the Barker-Meyers Ranches.

' And one wonders why D.A. Burt Katz had to promise
not t0 ask Barbara Hoyt too many questions after she and her
family had been threatened with death, and after something had
been done to Her in Hawaii which caused her to be in fear for
her life,

The Pamily! The Family, certainly and justifiably |
one of the most feared organization of murderers that has ever |
existed in our countzry.

Let's btalk about M%, Davis's palm prints on those
footlockers. |

Ladies and gentlemen, there is no innocent
explanation for how those palm prints gok there.

Now, you heard Mr. Denny in his argument saying,
"Well, gee, Bruce must have been working on a dune buggy and
put his hands on them accidentally.”

Did you ever hear any testimony like that in this
trial? Did you ever héar testimony from even one witness that
one witness touched Shorty's lockers? Did you hear that? I
certainly didn't hear any such testimony.

L But we know, ladies and gentlemen, we know that

by
+
hi .~ - g

aat'léaat'bne ﬁerson touched thoge footlockers, and that was
eﬁportnyhea. He lived out of them. But where is Shorty's
fing;rprinta or palm prints?

e Deputy Chamousis testified that when he dusted
bhoth of those lockers, both of the footlockers, that thae only.

two printes on thefe were two palm prints of Mr, Davis,
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What does that show? Well, that shows, ladies
and gentlemen, that those trunks wexe wiped down aftexr
Mr. bavig and the others had rusmaged through theém to see 1if
there was anything of value. And that’s probably where they
got Shorty's pawn -~ gun, pawn slips. Why aren't Shorty's
fingerprints there? aAnd if other people touched them, why
aren't their prints there? The only two palm prinks are

Mr. Davis's palm prints,
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Now, letts talk about that a minute. These are

the two latent prints that were recovered, People's 112 and

. Peoplers 85.

Now, I direct your attention to this line that

goes across the two prints here (indiceting)., You remember

. %hat Deputy Chamousis testified -~ and this is -- this
{

‘pieture, Feoplets 61-I is in evidence. And this is the way
the trunk looked like when they were recovered from the car,
Thiu is thq ppsition of the trunks.
Ybu reimember that Deputy Chamousis testified
,» that those 1inea were most likely caused by the 1lid there,
uﬁere the'-« let me get the trunk here.
-~ . (Whereupon, Mr. Kay exited the courtroom,
returning shortly, and the following proceedings
were had:) '
MR, KAY: All right, that they were most likely caused |
by the lid, where the 1id joins the side of the trunk, |
Now, if you will see, the way that that trunk
is positioned in the car, it is just like we have it here.
This is the txumk. Now, I suggest to you that the way those
palm prints got here, it is very obvious when the trunk,
this trunk wag put‘in first, you can gee how neatly it
rests and everything. This trunk was put in secondly, and
it rested on the top here, and then Mr. Dgvis carelessly
pushed it in the trumk, The trunk of the car. Ard that's
how those palm prints got there.
Think about that when you get back into the

. Jury room.
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fhﬁat by circumstantial evidence.

‘11 :00 or 12‘00 or -the early morning hours of August 29th,

* Spahn's Ranch on Friday, which would have been that Friday,
.the 29th, with the $30 to give to Shorty. And when he went

| Look at this picture. This is a very important
picture, Peoplets 61-I. And think about those two palm
prints and their position and how these footlockers ere in
the trunk. You can't come to any other reasonable conclusion
about how those palm prints got there.

The trunks have been rummaged through, and then

they'd been wiped down for fingerprints. And then, Mr. D&Vil:
carelessly pushed this ohe into the trumk of the car.
. Now, when did the car get there? Well, we know

Remember that we've discussed the probable time
of Shorty's ﬁéath which would have been August 28, between

St WEII, you remember that Lance Victor weat to

tﬁere, Shorty's car wasn't there.

Well, the way that Shorty's car looked when they
recovered it, it looked like it had been gitting there for a |
long time, It was dusty, dirty, and the battery was dead
and gll those magazines in the trunk with the latest date
being August of '69. The evidence certainly is that after
Shorty was murdered that his car was driven by this old
Manson Family hang-out on GreahamAStreeﬁ and disposed of
there, probably in the early morning hours of August 29th.

| Now, these palm prints, sgain, you have to take
in conjunction with the four statements. You have to look

at them all together. And when you look at them all together,
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‘you know, "What did he look like then?" That Mr. Denny
| - wouldn't cross-examine him for a long time on it?

‘YOU. o ¢

with the picture. That's the way Mr. Davis looked at the time.

I mean, what other conclusion can you come to that's reasonable
other than the fact that Bruce Davis participated in the murder
©of Donald Jerome Shorty Shea. There is no other reascnable
conclusion,

Now, Mr. Denny did something interesting here.
He showed you -- remember that Deputy Chamousis couldn't
identify Bruce Davis. $So we had to use this photograph,
because obviously Mr. Davis looks a lot different now than he
did when Deputy Chamousis rolled his prints in December of
170. So it is under -~ it ds undexrstandsble, And if you
remember that when Deputy Chamousis was trying to ID Mr, Davis,,‘

"Well, what color hair did this man have? what
) B nclor were his . eyes?“
| He spent a long time on it.

. . But now he says, he gets up and puts this plcture
;!.n front of you and says, "Well, they!re trying to prejudice

» ‘
PR T

Well, we're certainly not trying to prejudice you

I'm sure all you people have seen pilctures of the Mangon Fawmily
1 am trying to think -~ I'm wondering when Mr,

Denny did that, I wonder what he had in his mind. And then,

it came to me, that that picture per se isn't so prejudiclal

to Mr, Davis. What it is prejudicial to, it is prejudicial

to Mr. Denny. Why, because it shows what's been cbvious,

That obviously he's dressed Mr. Davis up and has him on his
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18 .

best behavior for you people during the course of the trial.
Thatts what it shows. That's what it is prejudiciasl to.
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That's all the picture was used by ug for was just

to show that Deputy Chamousis recognized this person whose
prints he rolled. And obviously it doesn't look like him now.
He doemn’t have the X on his forehead, he has a different
haircut and the beard has been shaved off.

Remember back to the jury selection process that
Mr. Davis had a beard, and then all of a éudden, the day‘we
started trial, the beard was shaved. A2And now he's been clean-
&ub and gulet mnd well-mannered over there.

Okay, let's talk about first degree murder for a

moment now, the way it pertains to this case. And I'm talking |

about the Shea case.

Now, I have some charts here which don't state the |
instructions verbatim,; but I'm trying to explain to you what
willful, deliberate, premeditated murder of the first degres
is, and you'll get all of your law from Judge Choate, and I'w
gire you're not going to find anything that conflicts with
that. But, if you do, you'll follow Judge Choate’s inst:uctioq
not mine.

and this willful == when we get into talking about
the Hinman murder, we're talking about a felony murder, murder
cOommitted in the course of robbery: Well, this doesn't apply
£0 that. This type of murder applies £0 the Shea case. 50
when you get into the jury room, try not to get the two kinds
of murder confused.

is willful, deliﬁerate, premeditated murder of

the first degree. And the other is known as felony murder,

. murder- commitked in the course of certain felonies, one of whic

'.,\a. -

g

h
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T
o3
is robbery.

L

o

* it Okay, what is murder? Murder ig the unlawful
killing of a human being with malice aforethought.
Okay. &o the problem, you knew everything until

. we get to malice aforethought, 50 what i& malice aforefﬁought?

Okay. Malice may be either express or implied.

In this case, we're only dealing with express malice, so I

" have "Express Malice" here. _ e

Malice is express when the defendant displays an
intention to kill his victim.

Well, did the -- did Mr. Davis and Mr. Maﬁson and
Mr. Grogan, did they -- and maybe Mr.DeCarlé and Mr., Watson -~
did they express an intention to killAShorty Shea? Well,
there's no question about that, that the concert of action,
the joint action surrounding him, after scurrying acxoss the
parking lot, they took him for a ride, and then gomeone hit him
over the head with a pipe and they were all armed and
participated in stabbing him, Obviously, they didn't inkend
to take Shorty for a plenic at this late hour of night. They
knew what they were going to do. They were going to kill him.
And the way théy did it, the stabbing and cutting off his head
and his arms and legs, c¢learly they intended to kill him,

Okay. The mental state constituting malice
aforethought does not require any ill will or hatred of the
person killed. It doesn't reguire it.  Of course, here we
have it. Obviously the Manson Family greatly hated Shorty
Shea. |

“Aforeﬁhought." The intent to kill must proceed
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;rather thanyfollow the act of killing, Well, obviously it had

' :ahriﬁé.,and then hitting him over the head, Obviously they all]

here, We have the concert of action, the taking of Shoriy for

knew what they. intended to do, and they did just that.

s . ; bkay. what is deliberate, premeditated murder of
the first degree? All murder which is perpetrated by any kind |
of willful, deliberate and premeditated killing, with malice
aforethought -~ and we've already devided what malice afore~
thought is =< ig murder of the first degree.

Okay. 50 let's define some of these woxds.

"Willful"; what does "willful"® mean? It implies
simply a purpose or willingness to commit the act.

Well, certainly all of those, including Mr. Davis,
who participated in the murder of Shorty Sheéa, were more than
willing to do Lt. More than willing.

“Deliberate and premeditated." Now, those are
two terms that are really hard to differentiate, so I'1l read
them both together, and then we'll talk about them.

"Delibderate” implies thought and calculation on the
part of the defendant. Remembexr, as Mr; Manzella told you in
his gpening argument that the duration of time is not a crucial
factor. In other words, a person can deliberate and premeditatsg
in a very short period of time. The guestion is not how long '
it took him, but just whether they did that or not.

"Premeditated" meanz considered befoxehand. So
if you find that the killing was preceded and accompanied by
a clear,deliberate intent on the part of the defendant or '

defendants to kill, which was the result of deliberation and
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premeditation, it is murder of the First degreas.
Well, certainly the circumstances of this nurdex,

the concert of action, them getting Shorty and telling them

- they -had 5ométh1ﬁg to ghow him at that late hour of night,
'takxng him forna ride, hitting him over the head with a pipe,

sthbinglhlm and disemboweling him, whatever -- I don't know
if they dig that, but they cut his arus and head off, certainly

shoﬁs that sthere was deliberation and premeditation.
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They clearly imtended to kill him, to get rid of
him, to prevent him from informing to the police. There was
2 cold, calculated decision on the part of Mr, Davis, along
with the others who participated, to murder the man who they
felt was responsible for the raid and who they thought was
informing to the police and going to join forces with Frank
Retz to throw them off Spshn Ranch before they were ready to
go. And, of course, they certainly knew the consequences of
their act, the murder. The proof of that is that they
destroyed Shorty's body, and then told several people that he
had gotten a job up in San Francisco.

Okay, you will be instructed, in part, that all
persons concerned in the commission of a crime who either
directly and sctively commit the act constituting the offense
or who knowingly and with criminal intent aid and abet its
comnission are regarded by the law as principals in the crime
thus committed and are equally guilty thereof,

So 1f you determine that Bruce Davis participated

. in the murder of Shorty Shea, it 1s murder of the first
j’gngree.

Okay, wetre going to move on to the Hinman
nurder vow. =
‘ THE COﬁRTs'.Léﬁ'u take ten minutes.

buring the recess you are obliged not to converse

| 'amongst yourselves, nmor with anyone else, nor permit asyone
| » to converse with you on any subject connected with the matter,

" nor form or éiéxess any opinion on it until it is finally

submitted to you.
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"morning of‘Juiy 28th, 1969. She sees that it is hot-wired,

(Morning recess.)
THE CO&RT: The record will show the defendant is present
with his counsel., All the jurors are in the box.

You may proceed,

MR. RAY: Thank you, your Honorx.

Okay, let's talk about the Hinman muxder, .

I can't believe at this point that there would be
any doubt in any of your minds that Mr, Hinman was murdered
in the course of & robbery and that certain membsrs of the
Manson .Family conspired together to obtain Gary Hinman's
supposed monéy and property by any force necessary, including
murder. The evidence of a robbery-murder is just overwhelming.
in this case. Let's look at some of them.

Glenn Krell, who was the last civilized humsn
being to ever seen Gary Hinman alive, ldast saw him on Friday,
July 25, 1969, between 7:00 and 7:30 p.m,

Now, you remember that Mr, Krell was negotiating
to buy Gary Hinman's VW microbus and that he was supposad to
take posgession of it the next week. In other words, rhe
week after that Friday, the 25th, when he last saw him, But
where does this bus end up?

Ella Bailey sees it being driven by Mary Brunner
aﬁd Susan Atkins on Spahn Ranch by the back house in the early |

which iz confirmed by Mark Arneson, although Arnegon gays that

it iu ot—w;red %ut it has the key in the ignition, also,
And.Ella.was asked to help Mary Brunner wipe

oif the finggrprinta. vhich she did, and they hid the W

o
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microbus in the aucalyptus grove. Leét's look at what Ella
gsaid about Mary and Sadie when they came back there. This

is Volume 21, page 3088. This is what she said to Mary

Brunner.

- "hours

“"Can you tell us how the conduct and
behavior of Miss Brunner appeared to you on that
occasion; this is Sunday evening," or the early morning
of the 28th, "when she arrived at the back house
in Gary Hinmants bus?

"4 - Yes, she was really nervous. She was

P u_" }' .
very quiét except for what she had to say and she

-was white, She had no color in her face, She held

- her head down most of the time she spoke to me."

... " And this is what she said about Susen Atkins.
"Now, directing your attention to Miss

Atkins. Had you had occasion during the years,

gince the £all of 1967, during the time that you had

lived with her, to observe her conduct and her behavior?

"a Yes.

"R Would you describe her behavior to us when
she arrived that evening, Sunday evening," or early
Monday morning, "in the Volkswagen microbus?

A Yes, she was excited,"

"She was excited."

“She was sad and held her face down. Held her
head down." .

Okay, where is it next seen?

Then, on July 30, 1969, Fireman Mel Walker sees
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Gary Hinman's VW mlcrobus on Spahn Ranch. But it is not in the|
eucalyptus grove. It has been moved to another area somewhat |
near the eucalyptus grove whicﬁ Fireman Walker marked on the
big aerial photograph, 93.

Okay, then, after July 30, 1969, but at least a
week before August 9, 1969, which would make it sometime
between the 30th of July, 1969, and probably the second of
August, 1969, Mark Arneson came back to Spahn's Ranch to
visit,
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 the Family. And you know something, he was right. Mahson

. gtory about Hinman being a Black Panther and if the police

stopped you, to say that you got the VW microbus f£rom a Black

to the pdolice, he would have been arrested for Gary Hipman's

| murder, thch‘is:éxactly what Mr. Manson wanted, to get even

~ and Beausoleil, that Manson senkt one of the girls after the pink

' Mr. Hinman signed his name. 2and we know that he wouldn't have

| Kréll and Glenn Krell was supposed to take possession of it the

Los Angeles to get Gary's passport for a trip he was golng to

He thought that Manson was made at him for leaving

proceeded to give him a hot VW microbus and give him a phony

Panther. And, obviously, if Mr. Arneson had gilven that story

with. him for leaving the Family.

* 7 You remember it was Mr. Arneson's tesbtimony, after
¥

he decided to'accept, after baing shown by all people, Mr. Mansqn

slip for the bus,
Now, the pink slip shows that in the courseé of the
robbery that Gary Hinman was forced to sign his VW microbusiovef

to the Family, because it is on the back of the pink elip,
done this voluntarily because he was negotiating with Glenn

next week.
Now, the Fiat station wagon, in which Glenn Krell

and Gary Hinman rxode on July 25, 1989. They rode to downtown

make to Japan. And when they rode down here, and they rode back
to the music school, they rode in Gary's Fiat station wagon.
$0 the last time that the Fiat was seen, was when Mr. Krell
saw Gary Hinman leave the music school sometime between 7:00

and 7:30 on the 25th.
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Where do we next see the Flat station wagon?

Well, Deputy Grap sees it parked in front of the
boardwalk in front Of Spahn's Ranch in the early morning hours !
of July 28, 1989,

We next encounter it when Mark A&neson comas to

the xanch and when he goes %o the back house to sxamine the VW

: micxobué. Remember that he's driven back there in the Fiat

‘-station wagon by Robert Beauscolell.

Now, Manson was also trylng to unload the Fiat

station wagon on Mr. Arneson, but remember Mark said that by

5‘iehp.§imajha iﬂqhired that -~ about it, that Beausoleil had

already -left, He had already left ta meet his fate up in
3] ‘

San Luis Obispo on August 6th, 1969, when he was axrrested by
Qgggceriﬁgmphrey of the california Highway Patxol,

' Now, when Officer Humphrey arrested Beausolell, he
asked him if he had the pink slip to the car. And Beausoleil
said yes, and turned it over t¢ him,

Now, this pink slip shows something very interest-
ing, shows beyond any doubt that Mr., Hinman was xobbed and
murdérsd, because not only did they force him to sign the pink'
slip "Gary Alan Hinman," but they forced him to back-date the
pink slip “7-18~69," which would be July 18, 1969, So
Mr. Hinman was forged to back-date the pink slip. Obviously,
g0 that his murderers could say, "Well, gee, we got that Fiat
station wagon from him on the 18th. Thak wae before he got
murdered. We didn‘t have anything to do with that murder.”

MR, DENNY: Your Honor, again, I hate to interrupt

Counsal. I think not only does that assume a fact not in
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| hag baen back-daked to 7-18-69.

' Gary Hinman's home, the fact that when Gary Hinman's body was

evidence, it assunes & fact that is contrary to the evidence.
There was evidence as to who back~dated that,

MR. KAY: Your Honor, I'm going to object to‘Mr. Denny
arguing —-

THE COURT: All right, ladies and gentlemen, as I've said
to you ==~ the objection is overruled.

As I've said to you, this argument is based upon
counsel’s view of the facts and it will ultimately be your
Judgment and not counsél's as to what the facts are.

MR, KAY: Thank you. |
’ If there's any questlon about the evidence, this is‘
- People's 34, and you all can look at the exhibite in the jury

~room and you can-see for ycurself that the Fiat pink slip

v b :

T .

v‘\Okay. The final f£rxuits of the robheéxry was the
- $27.%$ that Ella Bailey saw and counted by her own admigeion in
M@ﬁx:ﬁtgﬁngg’s or Susan Atkins's purse that was on the front
seat of Gary Hinman's VW bus when those twe girls drove it
back on July 28, 1969.
50, ladies and gentlemen, we know by witnesses kthat|
' had absolutely mothing to do with the murder of Gary Hinmant
' Glenn Krell, Deputy Grap, Fireman Mel Walker, Mark Arneson,
and Officer Humphrey, people who had absolutely nothing to do
with the murder of q&ry Hinman, that we know by their testimony

and by the physical evidence, the pink slips, the condition of

found that there was no money in his wallet and his wallet was

protruding out of his back pocket, that we know from all of thisz
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independent evidence, the physical evidence and the people who
had nothing to do with the murder that Gary Hinman was robbed,

and murdered in the course of that robbery.
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Now, the question then becowes, which members of tk
Manson Family conspired to and did either aid and abet or
actually murder Gary Hinman?

Well, the topic of the need to get money was a
very persistent topic among the members of the Manson Family.
And well it should have been, because none of them had any
apparent visible means of suppozt.

You remember that even way back in the Gresham
Street house that this was a common tople of conversation;
"How can we get «- how can we get money? Who can we gt that
has money?"

Now, by the -- but in the spring and early summer

,éo’f *69, Manson had iade plans to go back to the desert when

. the necessary equipment end finances were obtained. Obviously,

when Manson made a decision to do something, that was the

Ll

; How, we know that Manson knew Gary Hinman at least

‘'sifce the summer of '68, And we know from the testimony of

'/ Mark.Arneson that Maunsori, even back in the summer of '68,

believed that Mr. Hinman was a person that had a substantial
émount of money. That's what he told Mr. Arneson,

Now, again, at the Gresham Street house, between
January and March, 1969 -~ and, of course, the Gresham Streaet
house ~-- remember, this is the place near which -- within a
stonets throw of which Shorty Shea's car was found abandoned
in December of '69. But at the Gresham Street house between

January and March of *69, the whole Family, as a group,
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discugssed their need for money and what each person could do
to get transportation and supplies to get money to go to the
‘desert.

Bruce Davis was an integral part of this. It is
shown by the testimony he wanted to go to the desert as badly
as anyone. He and Tex Watson were the ones in charge of
getting the dune buggles ready. And Davis was the main

-welder. Davis worked on the dune buggies daily and sometimes
at night,

Okay. The week before Gary Hinman was murdered,
we have the Family, or, at least, & great part of the Family
out at this Devil*s Canyon campsite. During one of the
evening meetings, when most of the Family was gathered at
the campfire, Manson, according to Elles Jo Bailey, said the
following at page 301l: '

"Yes, he asked 1f any of us knew ~-- could
think of any perscn that had money that we could bring
to the Family or get money from teo, uh, more rapidly

o get our things ready to go to the desert."

+

Now, Ella's response at page 3012, on direct

LY

. examination, was:

:Q Did you mention the nsmes of anyona you

.

R Yes.

. T 4
L} \ .

" ;™ And vhose names ~- what name or names
did you mention?

"A 1 mentioned Gary Hinman."

Ella testified to that on direct examination, not
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cross-examination. She has never -- I repeat, "never" -- and

the evidence at this trial substantiates that, that she has

never denied that she was the one that mentioned Gary Hinman's

name from the time she talked to Sergeant Whiteley on May 15, |
1970. 1f she wanted to hide this |
fact, she could have done that easily. You don't think any

She has never denied that,

of the participants in this murder would have challenged her
on it. She admlitted it. She was the one that'brought up
Gary Hinman's neme,

Mr. Denny, of course, knows that éhe has never
denied that, so what does he do? He tries to get you to
believe that the Judge, Judge Choaste in the Manson trial was
the first one to bring out that she brought up the name of
Gary Hinmen.
asked and the answer, and see if that's what, in fact, happened

At Volume 21, page 3192.

"THE COURT:

Hinman, what was sald concerning Gary Hinman? Do

The question was concerning Gary
you remember? ~- what do your vemember of the conver-
sation?
"It was stated that he owned his house
in Topanga Canyon.
“IHE COURT: Now, who stated that?
"Myself."
That's what the Court brought out, That's
q;ﬁfgrén?"thgyﬁspYiﬁg, "Well, who was the one that first
mentioned the neme Gary Hinmen?" That wasntt what the Court

brought out. The Court brought out, well, who was the one

i

But let's look at the question that Judge Choate

A

e , T

L 4
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' that mentiohed:-who owned Gary Hinman's house? And she

answered "Myself." She has never deniled Gary Hinman's
name,

It is the job of the witness to respond to the
questions as they're asked. And that's exactly what she was
doing. And she hasn't denied she brought up Gary Hinman's
name.

she even states at piage 3649 of thig trial, she
feels in part responsible for Gary's death since she was the
one that menticried his name at the campfire.

Well, she might feel morally respongible for
Gary Hioman's death, but let's talk about her legal
responsibility, ‘

Ella Jo Balley is guilty of being an accessory
to the murder of Gary Hinman, but she is not guilty of being
an accomplice in the Hinman murder, and I'1l tell you why.
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Family and perhaps come with the Family.

~ an effeminate kind of man and she didn‘t think he would resist
- when a male member of the Family approached him. That he would

come with the Family.

| not even by Charles Manson.

| as the Gresham Btreet house, how could the Family get uwoney,

- marked Gaxy Hinman for murder, Ella Jo Balley never, and I

All Ella Jo Bailey did beéfore Hinman was murd;red,
waz mention his name as someone who had money, stocks and bonds.
And at that conversation, it was suggested that Hinman be
approached and that he might willingly give his money to the

Remember that Ella said that she didn't think
that «~ weall, she testified earlier that she had gone out beford
to txy and approach Hinman to® get him to join the Family, but |
that he wouldn't come. But remember this time was the first
time that the male wembexrs of the Family were geing to go and
try —-- any male member of the Family was going to go and tr}
and persuade him to come with the Family. And ghe felt, and

she said this in her testimony, she felt that Gary was kind of

Now, that's it. That's all she did at that First
conversation. There wasn't any talk about robbery or murder,

J‘ 1

Now,.other people's names were mentioned, as gha

- % . "

said, as people having -- possibly having money. And that had

.
H

sy
been, the constant topic Of cOnversation, even way bhack as far

did the people anW'who had money., Ella Bailey had no way of
knowing at the time she brought up Gary Hinman'e name that
Manson was going to mark him for murdex. Ella Jo Bailay

didn't mark Gary Hinman for murder. It was Charles Manson that |
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talking abont robbery and murder.

| what was qoing to happen, willingly went along and participated

repeat, never suggested that anyone rob, murder or exercise
any force, whatsoever, against Gary Hinman. There is no
testinony as to that in this trial, none whatsoever.

As a matter of fact, when she found out what was
going to happen, after hearing Manson at a later éqnversahion
talk about it, she told Bill Vance that she wag scared and she
didn't want to have any part of it. And she never did have any
part of it. She didn't want te have any part in murder and
robbeary.

She said that the later conversation, when there
was talk about murder and robbexry by Manson, that she didn't
even participate in that conversation.

| Now, hexr testimeny at this trial, and the Manson
trial, and the Mary Brunner Grand Jury proceedinge,; has been
consistent On that point. And if you bave any doubt on it,
you can have the testimony read back. The three times where
she's testified under oath, her testigony has been consistent

that there were two conversations and that she took no part in |

Now, I don't care whether yoﬁ like Ella Jo
Bailey or not, but one thing I want you to remember when you

get back into the jury room. When she realized whalk was going

Manson & plan. That fact is undisputed.

o ;' ‘Bryce Davis, on the other hand, when he realized

in the robbery which ended in a subseguent murder. There is

no guestion that Bruce Davis's actions are modrally and legally
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the more reprehensible.

When Ella Jo Bailey found out that the Manson
Fanily bad turned to murder for a way of life, she got out.
Not because she was gullty oF the Hinman murdey, but because

she just didn't want to have any part of murder &g a way of

' life. And che left Monday, July 28th, and has never been with

the Manson Family since. That ig undispute§&

| Row, Mx, Denny, in spite of himself, let you know
during his argument that in splte of all Ella Jo Bailey's
inconsistenciesg to Seryeant Whiteley, that he believes that
Ella Jo Bailey 1g essentially telling the truth. What? How
can I say that? Didn't Mr. Denny say she was a perjurer, a
liar, and we should throw all of her testimony out?

Oh, yes, yes, he did say that, But he also told
us that he would stipulate that Mr. Hinman was robbed and
murdered. That there wids a conspiracy to rob aﬁd murder, Gaxy
Hinman and that Atkins and Brunner were part of that. And
that Manson was part of it, And Ella Jo Bailey was an
accomplice 0f these pecple. ,

Well, think about that a2 minute. How do we know?

How do we know that Manson, Brunner and Atkins are even

involved at all in the murder of Gary Hinman, other than from
‘the testimony of Ella Jo Bailey? How do we know that at all?

| "1 you took hex testimony away, how would you know that Manson,

Brunner and Atkins are even in the slightest involved in this.
You- wouldn!t., There's nothiﬁg, abpolutely nothing besides her
* testimony. -

.- So what, in effect, Mr. Denny iz caying, is, well,
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believe her to the effect that all of these otheyr people are
involved: Brunmner, and Atkins, and Manson, Beausoleil ~- of
gourse, we know independent of hﬁx‘testimony because of the
fingerprints and being arrested up in Han Luis Obispo with

Gary's VW station wagon. But as to Manson, Brunner and

Atkins, helieve her as to those people, but not my client.

Don*t believe her as to ny client; my little Brucie over here.

 Don't believe her as to that.

Well, why not? Why not? Don't you think that if

" she can get the defense attorney to, in his argument =- by his

argument;,, ko believe her t0 the effect that thesme other people
were involved, why shouldn't you believe her as tp the effect

that Mr. Davis was involved?
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* .Now, “Mr. Manzella and I have never said that

there werentt inconsistencies in her testimony from the

‘statement she made to Sergeant Whiteley. Obviously, we

believe that Sergeant Whiteley 1s tellimg the truth. There's
r;o question ab;;ut; that. But, remember, it has been slmost
two years since Ella Jo Bailey made those statements. And
shets had a lot more time to reflect on what really did
happen on the weekend that Gary Hinman was murdered.

And let me say this, that her testimony under
oath, when' she's sworn to tell the truth in the Grand Jury,
the Brunner Grand Jury proceeding, thils trial, and in the
Manson case, has been consistent. Those aren't whera the
inconslstencies are. The inconsistencies are mainly what?
They!re mainly statements to Sergeant Whiteley.

And, also, rex;ember that Ella was one of the
original Manson girls. And I suggest to you that the longer
that she has been away from Mangon and the influences of
the Family, that I would suggest to you the more credible
her testimony wonld be.

And remember this, that Ella Jo Bailey's testimony |
hasn't been refuted. You know; all the people that were

around at the different things that she said that happened.

You haven't seen one of those witnesseés on the stand to
say that Bruce Davis was doing other than _what Ella Jo
Bailey said he was doing during the weekend of the Hinman

murder,

Now, Ella Jo Bailey is not a bright girl and
she doesn't have & strong personality. Mr. Denny had a field
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| - d;f with her on cross-examination. There's no question that
" he made her Iook bad on the witness stand. But then that's

Mr, Denny's style. You've sgeen how he's cross-examined any

* witness that had anything bad to say about Mr. Davis, goes

after'him‘;ike gang-busters, A strong willed witness, bf

~‘course,, 'can ugually take care of Mr. Demny, as did Barbara

Hoyt and Fireman Mel Welker. The more intimidsting Mr.

Denn}igﬁt ﬁiﬁh.%hem, the clearer and the better their answers
got. '
. So just consider that when you're again weighing
Ella Jo Bailey's testimony.
Let me read an iastruction to you here.
This is Instruction 3.10.
"An accomplice is one who is liable
to be prosecuted for the identical offense charged
against the defendant on trial.
| “To be an accomplice, the persor must
have knowingly and with criminal intent aided,
promoted, encouraged, or instigated by act or
advice; or by act and advice, the comnlssion of
such offénse."
Ella Jo Baile} didn*t instigate the robbery or
murder of Gary Hioman, - She mentioned Hinman's name as a
person that hiad money.
When she mentioned the name, there had been no
talk sbout robbery .and murder, The talk sbout robbery and
murder was after she mentioned the name.

The key words in this instruction are "knowingly
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and with criminal intent.” And I suggest when you read the
Instruction back in the jury room that you have to determine

. that at the time she mentioned Gary Hinman's neme, at that
. time did she have knowledge of what was going to happen and

did she mention his name with criminal intent? 1 suggest

that the evidence is against that.

{ Thgze's no guestlion, again, that she was the one

that mentioned Gary Hinman's name. That she brought it up.
'“Bp& a;_thp,time she did, she had no way of knowing that Manson
was going,td mark Hinman for robbery, and if Gary wouldn't

- cooperate, then, subsequently murder.

In this regard, let me read another instruction
to you, 3.14.

"Merely assenting to or alding or assisting
in the commission of a crime without guilty knowledge or|
intent is not criminal, snd a person sc assenting to,
or aiding, or assisting in, the commission of & crime
without guilty knowledge or intent in respect thereto,
is not an accomplice in the comaission of'such exrime,"

Okay. Ella Jo Bailey is, however, an accessory
to the murder.

Whaf i8 an accessory?

Well, a person who 18 only an accessory to the
murder is not an accomplice to that murder. Basically, an

accégsory is one who, knowing that a crime has been committed,

affirmatively alds those who committed the crime to escape

detection.

Well, there's no question that Ella Jo Bailey did
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that when Susan Atking and Mary Brunner drove that VW micro=
bus back by the back house on Monday morning, July 28th,

the early morning hours. Ella knew that there had been a

robbery and she found out that Hinman was murdered and still

she proceeded to help Mary Brunner wipe the fingerprints off

of the bug. She admitted that to you on direct. 7T mean,

‘t'ﬁhera's no question about that.
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4

She's admitted to you that she mentioned Gary
Hinman's nane;

That she counted the money;

That she wiped down the bus;

That there was talk about going up to -+ driving
the bus up to Santa Barbara; and

That when the police came in the early morning
hours, Deputy Grap and the others, that she ran because she
thought that they were -~ that they had found out aboit the
Hinman murder. She didn't hide any of this from you.
' Now, the important distinction between an
accomplice and an accessory is that basically the testimony

_of an acc?mplice mugt be corroborated by other evidence,

o 4

‘howeyer glighczwlhuf the testimony of an accessory can be

__ treated like the testimony of any other witness.

vy,
"¢y . -And let me once again say to you that there is

nq“qgidgncg in this case that Ella Jo Bailey 1s an accomplice |
rathéitéhaﬁ'aﬁuaccessory to the Hininan murder.

Okay.

Now, what happened on Friday, July 25, 1969?

Well, the plan for robbery and murder of Hinman
had already been formulated. That it was just left for
Charles Manson to decide who the participants were going to be,
which one of his trusty ghouls he was going to send to devour |
poor Mr. Hinman.

Ella Jo Bailey wanted no part of these plans.
She did not go anywhere near €heyeHinman's house on the
weekend of the murder. That fact is undisputed.
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But who did go to Gary Himman's house? Sugan
Atkins, Charles Manson, Mary Brunner, Robert Beausoleil
and Bruce Davis. There you have it, ladies and gentlemen,
2 modern-day murderers®' row.
| Now, & short time after Ella Jo Bailey and Bill
Vance had been confronted by Manson when he wanted Ella Jo
to go with Beausoleil to the Himnan house, she saw Manson,
Devis and Beausolell in the parking lot area.

She also saw Beausoleil's Mexican knife and a
gun which appeared to be Bruce Davis' 9 millimeter Radom.

You will remember that Beausoleil's koife was
recovered, hidden in the tire well of Gary Hinman's Fiat when I
Beausoleil was arrested on August 6th, 1969, in San Francisco.

And Dr. Katsuyama testified that the dimensions
of that knife were such that they were consistent with making
the fatal wounds in Gary Hinman's chest.

And also, Mr. Davis' 9 millimeter Radom, which we
have shown which he purchased under the phony name of Jack
Paul McMillian, and which he has admitted that he held on
Gary Hinman during the course of the robbery, was found in the
snow up in Crestline, California, in March, 1970, Xind of
sounds like somebody was trying to get rid of it.

Now, if there's any doubt in your minds that a

- congpiracy existed at this point,; on July 25, 1969, I'm sure
' .‘that that was dispelled when Ella Jo Bailey conversed with

Susan Atkins and Mary Brunner.
. At page 3070, this is what Mary Brunner said:
o '. t o h J'she told me that she had been asked to
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' . "get on creepy-crawler clothes; and she told me ghe
wag looking for a pair of gloves to wear, because she
was going to Gary Hionman's."

Well, what are "creepy-crawler clothes"?

Well; we were told those were dark clothing
which certain members of the Manson Family would wear when
they were going to pull capers.

Why did Mary Brunner want a pair of gloves?
Because, obviously, she knew what was going to bappen. And

she didn't want to leave her fingerprints around., Unfortu-

" nately, for this group of conspirators, Mr. Beausoleil was

careless and left his palm prints on the side of the door
jamb or paneling there which Deputy Flols White found.

1 think it is fair to infer from the evidence,
because none of the other defendants' prints were found, that -
probably Mary Brunner was not the only one wearing gloves.

What did Susan Atkins say at that time?

"She told me that she was going to Gary
Hinman's with Bobby Beausoleil."”

Now, again, the facts; the facts that Ella Balley
has related on this are unchallenged. There has been no
evidence produced by the defense to show that the facts wisre
oiharuise.

Why? Because there was no such contradictory
evidence.

Don*t you think that as nit picking as Mr. Denny ‘

has been in this trial, if. there was some evidence to show
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what happened on this weekend, that he would have delighted
in calling other witnesses to point out the fact to you
ladies and gentlemen thaf she was lying? But hLe hasntt,
because there is no such coptradictory-evidence.

Now, within an hour after she had the conversation
with Sadie and Mary, Ella observed Johnny Swartz' car being
driven past the corral area. And the car passed within ten
to fifteen feet of her. Ella saw Mary, Sadie and Bobby in
the car, along with a male that was driving whom she couldn’t
see,

Now, ladles and gentlemen, do you think 1f Ella

"~ Jo Bailey was lying, she just couldn't as easily have said,
"1 saw Bruce Davis driving that car'? Aod if she was testi«

fying just to please us, don’t you think that would have

. Pleased us, t£o identify Bruce Davis as the driver in the car?
“ﬁﬁﬁt,sﬁﬁ;ﬂihnfttﬂé-ﬁhat. She said she couldn't see the driver. !
. She couldn't recognixe the driver. She didntt know iFf it

.| ' b . . ‘*
m‘ Bruce })&Viﬁ or who it was.
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‘remembered-it.' And she didn't make up anything. It would hgvel |

1:30, ladies and gentlemen. ‘Duriny the recess you areée advised

She was just relating what she saw as she

been very eadsy on that point to make up and say, "I saw
Bruce Davis driving the car." But she didn't do that.

Was Bruce Davis driving the car? wWell, there is
an inference that he did, because Ella ¢id see the car come
back about 45 minutes aftexr she saw it leave, and at that time
she did see Bruce near the car. Bukt whether Bruce Davis did
drive Maxry, Sadie and Bobby over to Gary Hinman's home iz not
crucial to his gullt. Why? Becauyse from his own lips he’s
told us he's guilty of first degree murder.

How do we know what happened at Gary Hinman's
house during the murder?

Wé know because Bruce Davis and Susan Atkins have
told us.

Remember, Susan Akkins sald that Bobby Beausoleil
was the one that stabbed Gary Hinman to death, That was
related by Ella Jo Balley.

Would this be a good time to recess, your Honor, '
because the next area is going to be kind of --

THE COURT: Aall right, if you wish. We'll recegs until

not to converse amongst yourselves, hor with anyone else, nor
pexmit anyone to converse with you on any subject connected
with the matter, nor form or express any opinion on it until
it is finally submitted to you.

See you at li30.

{Whereupon, the noon recess was taken at 11353

A. M., to reconvene at 1:30 P, M. of the same day.}
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| 1L.OS 'ANGELES, CALIFORNIA, MONDAY, FEBRUARY 28, 1972, 1:30 P. M.

| present.

Davis, the record will show the jurors are all present.

" time because of the large blackbbaxd.

1
F

. THE COURT: The record will show the jurors to be all

H +
[

'el"'i; :(Whéreupon, unrelated matters were called ang
heard before the Court.)

THE COURT: All right, in the case of the People versus

There you are, Mr. Jeffery.
This isn't the nmost ideal setup inh this =small
courtroom, but I rather like it., ‘The acoustics are better than

a larger courtroom, even though I can't See half of you half the

The defendant is present with his counsel.

Mr, Manzella and Mr. Kay for the People.

You may proceeds.

MR, KAY: T'Thank yog,'your Honorx, '

| Well, when I start an argument, I never know
exactly how long it is going to laet. But over lunch I
determined that I probably only have, at most, an houxr left.
So you gan be relieved. I'm not going to put you to sleep
thig afternoon; or akt leask for not more than an hoﬁr.

Now, we discussed, I think just as we left, the
fact that Susan Atkins told Ella Jo Bailey that Robert
Beauzoleil was the one that stabbed Gary Hinman to death.

Well, what did Bruce tell per?

IL'm going to read Mr. Davis's statement ko Ella Jo

Bailey, and %hen I'm going to come back to it in a while and
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I'm going to discuss it in more defail.
It is found in Volume 21, at Pages 3114 through
3116. Okay, this is what Mr. Davis told Ella Jo Bailey on
Monday, August, 28th,
R ’:""He ¢aid that when he and Charlie had gotten to
,{_;,the Hinman house that Mary and Bob and Susan had already
gotten the gun back from Gary. That they had "rustled”
f-y;ﬁh:him‘to get it and that the gun handle had heen
broken when Gary was struck over the head with the
gun .
YHe told me that Charlie and Gary got into &
violent, hegted talk and that Charlie told him that
if he aian't quiet down he would make him guiet
dowi..
"and he told me that while Charlie sliced
Gary open from his left ear down to his chin, that
he held the gun on Gary Hinman.
| "and he said that afterwa:ds, Gary lost a lot
of blood and appeared to lose consclousness at times.
That the girls cleaned him up and he was put back in
bad and he seemed to rest rather quietly. 2And at one
time he asked for his prayer beads and he was given
them. And that the last thing he did was chant,*
Now, we're going to get into thig in detail for
a minute, and I'm going to try tp show you all the different
points of corroboration by other evidgnce in this case.
But I submit that these pages; where Mr, Davis's
statement is -- actually it is on 3115 and 3116 -~ that those
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PR

feel Mr, Davis's fata.

Now, why Qid they do that? Well, because no

‘matter how much Mr. Denny jumps up and down and yells and
"?agreamg about Ella Jo Bailey, Ella Jo Bailey has never, never,

. Erom the very first, been inconsistent on what Bruce Davis told

‘her. She has been 100 per cent conaisteht on this statement.

. And why shouldn't she be? I mean, it issomething

‘u,

you don't foxgee*about when & person tells you that he has

- urdered andther person, especially someong you know.

' And, of course, Ella didn't have to use her poor

f»ayasiéﬁt;tgfiisten to Mr. Davis confessing to his role. Bukt.

think about this.

' Now, if Ella Jo Bailey was lying, don*t you think
that this statement made by Ella Jo Bailey to hex way of
thinking is like saying, "Well, Bruce was there, but he didn't
have anything to do with it?" I mean, 4o you think she really
knew about the law of felony murder which would make Mx. Davis
guilty of First degree murder? All she saild in the statement

that Bruce told her was that Brucewas holding the gun, She
never said in that statement anywhere that Mr. Davis even laid

a hand on Mr. Hinman, pPon't you think if she was lying she
would have sald Bruce said that he slashed Mr. Hinman with the
sword.

How do we know that Manson glashed Hinman, other
than by Ellx Jo Bailey's testimony,

Qr that he ~- that Bruce Pavis stabbed Gary Hinmah’

Or that he, with his own gun, clotted Gary Hinman

over the head?
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| gun on Hingan. This makes him guilty, by participating in the

- robbery, under the law of felony wmurder, which we'll get to.
| ghe first talked to Eergeant Vhiteley and talked to you in
| eourt really knew and understood what felony murder was and by

.Bruce holding the gun on Gdary Hinman during the aourse of the
_ixobbery that he would be gullty? Think about that back in the

| to eagh othexr. Aand thig is very important when you consider
. g

. ;o
-, el P . t

But all she caid was Davis told her that he held the

But do you really think that Ella Jo Bailey, when

jury xoom.
) ;- Mr, Denny also broucht out from ¥lla Jo Bailey,
very iﬁpbrtaptly, I think, that the Family members don't lie

Mr. Davis's'statement to Ella Jo Railey.

4 P

TR
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Now, it is obvious in fretrospect that Manson and
the other Family members trusted Ella Jo Bailey a little
too much. But they had no way of knowing af the time, two
years hence, that she would be testifying for the prosecutton.'
Remember, Manson wanted to send her to Hinman's
house, And.Atkin; confessed to her about Beauaoleil's--n that
Beausoleil was the one that stabbed Hinman to death. And
Brunmer got Ella Jo Bailey to help her wipe the fingerprints
off the VW microbus. And then, of course, Davis made a
statement to her. OQkay, let's look -- letts look af this
statement in detail.
Let me get a drink of water, though.
Okay. To start out:
"He said that when Charlie -~ when he
and Charlie had gotten t¢ the Hinman house --" well,

:Z_hremembér that Ella Bailey, in her statement to Whiteley,

in the Whiteley notes said that she heard they left. and
remember Whiteley said, in answer to a question by Mr. Denny,

; “Hell, they lgft twica,“ obviously, I think, that she was

reftrring to the time when Manson and Davis left, That they

'”A'left twice..

~ Okay. So we know that Charlie and Bruce went
tg Hfgmén'i ﬁé&sa together. Okay.

So; "He said that when he and Charlie had gotten
to the Hioman house that Mary and Bob and Susan had already
gotten the gun back from Gary."

You remember from Mr. Katz' testimony that the gun
refers to the Radom, People's -- Pecple's 30. |
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“That they had 'russled' with him to get
it and that the gun handle had been broken when Gary
was sd/ick over the head with the gun."

Well, "That they had ‘russledt with him."

Well, the kitchen shows that there was a russle.

Now, Mr. Denny saild, well, in his home, in the
kitchen, they put the chalrs down so his little l6~-year-old
daughter can't get it. Well, isn't that silly in this case?

1 mean, maybe I should gend Sergeant Whiteley over to his
bouse to see if he has a decomposed body in his 1living room.
But here you have the decomposed body in the living room and
you go into the kitchen -- you'll see the pictures in the

Jury room. 1 think thst that's a 1little bit out, in this case,
to think that that's why the kitchen was sc messed up.

Okay. ’

"And that the gun handle had been broken
when Gary was struck over the head with the gun."

Well, you know the condition of People's 30 now.

" That the gun handles on Peoplets 30, the Radom, had been
20 |

broken. So that's corroborated. And then when Gary was
struck over the head with a gun ~- well, remember Pr.
mKatSuyamais teatimony was that the two wounds to the back

of the head -- hé called them disruptions -- and he said that

?*‘&n his opinion that they were not stab wounds, but that they

" were caused by a4 blunt instrument.
oy Okay.
"He told me that Charlie and Gary got
into a violent, heated talk and that Charlie told
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b

4

+

Yhim that if he didn't quiet down he would make him
quiet down.

"aAnd he told me that while Charlie sliced Gary
open from his left ear down to his chin, that he held
the gun on Gary Hinman."

'~ Now, let's look at that.

You remember that Dr. Brill testified that with
the type of wound inflicted on Gary Hinmanm, that the patient
could bleed profusely, even massively for a period of time
up to one hour.

So, when Mr. Davig sald that Manson cut him from
the ear down to the chin, I suggest that when he did cut him,
that the amount of blood would have probably covered that
ares and would have made it look, since Manson slashed the
sword scross the face, would have made it look like the cut
was from the ear down to the chin,

Because, obviously, there would have been a lot
of bleeding.

Okay. And "that he held the guu on Gary Hinman,*
Meaning Mr. Davis.

"And he said that afterwards Gary lost
‘ a lot of blood --" well, of course, that's corroborated
ﬁy pr. Brill's testimony that I just mentioned, that the
person with that type of wound would lose a lot of blood.

) . &

.+ & * Ma- and he appeared to lose consciousness

b, :

aé times. 1Tﬁat the girls cleaned him up and he was
put back in bed.”
Well, you remember where hé was in the living

.
< b
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28~4 ! | room, that he had a pillow and a blanket thers. And it was

.“ 2 | made as Kind of a bed. It wagn't a real bed, like you have
3 | a bedroom, but it was a kind of & béd-type situation there.
4 "ew and he seemed to rest rather quietly. And

5 at one time he asked for his prayer beads --" well,

6 | you remember that next to this little makeshift bed in the
7 photographs are a picture of Hinman's prayer beads right near
 2b fis. ® | his hands.
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-

+, t "=- and he was given them." He was

given the prayer beads. "And that the last thing he did
was chant."

Well, you remember Josn Farley, one of the first
witnesses that teégtified that if a person of the Nichiren
Shoshu faith was dying, that's what they want to do, they
want theily prayer beads and they'd want to chant.

Okay. Why the struggle between -- that took
place before Manson and Davis got there?

Well, obviously because Gary wouldn't cooperate
and volﬁntarily turn over his money and join the Fanily.

Now, evidently what happened is that one of the
three, either Brummer, Atkins or Beausoleil had -- had pulled
the gun on Gary and somehow he managed to get it away'fiom
them. But they had this -~ they ‘zussled' with him and got
it back and clouted him over the head at that point.

And then, Manson and Davis came after thast.

And, of course, you remember that it was part of
this cdnspiracy that if Hinman wouldn't cooperate and volun-
tarily give over his money and property and come with the Family
that he would be murdered.

How, the bloed spots in the kitchen are obviously
Gary Hinmen's, the ones that go down the cabinet,

Remembexr, Mr. Denny spent 80 much time out here
with bis leg of lamb and said, "Gee, couldn't it have been
caused by somebody hitting a leg of lamb in his hands?"

Well, Mr. Denny even admitted in his argument that
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Lot T

: ﬁ;i_hc‘ﬁis‘jttigkiﬁg Mr, Turney for not performing a blood
: . test, for typing the blood, whether it was animal or human.
;;Aﬁd'hé éai&;:"ue1;, Dr. Katsuyama did it." It was -- you

. Yemember Dr. Katsuyama typed the blood in the body, or, at

:
least, the Coroner's Office, under Dr. Katsuyama's direction,

did that and Mr. Denny said, "Well, why didn't Turney do it,
it was the same blood?"

Well, obviously it is the same blood. Obviocusly
it is Mr. Hinman's blood in the kitchen and all the surround-
ing circumstances lead you inescapably to that conclusion,
which Mr. Denny admitted in his argument.

Gary Hinman obviously wasn't the push-over that
these members of the Manson Family thought that he was. But,
unfortunately, he wua—greatly outnumbered by the time that
Hﬁnson and Davis got there, He was outnumbered 5 to 1, And,
of course, at that point, brave old Bruce Davis was holding
& gun on him so he wouldn't fight back when Manson was trying
to persuadé him to hand over his money or cooperate and slashed
him with his swoxd.

0f course, Manson was 30 proud of his sword
and what he had done, and you remember the next day that
Flla Jo Bailey testified that she saw him in theé saloon there
at Spahn Ranch and he was.éwinging his swoid around.

Now, I submit to you that if you belleve that Mr.
Davis made the statement to Ella Jo Bailey, and thefe'a no
reason not to, that you must convict Mr. Davis for the murder
of Gary Hinman.

And once you are satisfied that -- agein, with
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u ; the instructions T read you earlier this morning -- once you

are satisfied that the prosecution has offered some proof
‘that Gary Hinman was murdered, and, obviously, the condition
 of thefﬁod&Téiih the stab wounds is some proof that he was

. .murdered ~-- it 1s more than some proof, it is absolufe
;‘pfédé that He wag murdered -- and the elements of the

. conspiracy in Cgunt II, apart from My, Davis' confesgion, then,

you'éaﬁ consider the confession to tie Mr. Davis into the
murder and conspiracy and eatablish his guilt beyond a
reasonable doubt. |
ODkay, let's talk for a minute about the experts
which Mr. Denny had such fun talking sbout duxing his argument,
Now, Mr. Denny says that Flo White is a dangerocus
man. That he tried to tailor his testimony to the proaecutianlr
needs regarding the time that Beausoleilts print could have
lasted in the house. And that Ella Jo Bailey testified that
Beausolell lived there, obviously indicating that the print
could have been there a long time.
Well, let's loock at the truth of Mr., Denny -- says
he's so rigorously guarding and trying to bring out.
| Volume 22, at page 3255. This is Mr. Denny
questioning Ella Jo Bailey.
"Q All right, By the way, during your
vigits to and £rom the Hinman home, were you ever
aware of the fact that Bobby Beausoleil was staying
there, living there for a period of time?
"A No.*"
The truth. Wrong again, Mr. Denny.
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L

Ladies snd gentlemen, Flo White wag not lying or
tailoring his testimony to fit the needs of the prosecution.

You remember, if this was s¢ essential to the prosecution,

J‘;ﬁhy didn't Mr. Manzella or I even ask him about it on direct

examination? Mr. Denny was the one that brought it out on
crqsa-ex&mination.

5$;: -MWEII, let's see what Mr. White had to say at
Volume 26 -- unfortunately, I didn't get these in order. I

*\.apolog;zgg *Qkay, Volume 26, pages 3895 and 3896. This is

Mz, White*é.testimony on cross-examination of Mr,. Denny.
Li"' Co e
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of elght years in the Fingerprint Unlt, have you been '

able to determine how long that print might have been
or that door silla¥"

He's talking about Beausoleil's print.

"a No, sir. There is no way to determine
bow old a print is,

. Well, are there maximum and minimum
parametexs or are there maximum parameters?

“A There are maximum under certain
conditions. Aand this is why you can't tell the
age of the print.

. -,"Q Wbll let's say under the most ideal

J»

aonditionﬁ, undexr the most ideal conditions, how long

-would a print on the surface that you recovered this
“latent print in 24 from, how long could that have been

' there befoxe you recovered it?

"A  This being a txue latent, it very likely
wouldn't have been there more than ten days or twd
weeks .

e} Ten days or two weeks.

"a Not more than that, under the most
ideal of conditions.

"0 Well, when you say this being a true
latent, what do you mean?

"A Purely perspiration."”

Now, remember that, *purely perspiration.™

3898. I'm going to go on. And 3900.

k]
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“Q -=~" this is by Mr. Denny.
"You've said that under ideal conditions,
the maximum ideal conditions, from a true latent
print, that it will not last more than ten days to
two weeks at the maximum; is that right?
va That's if it is a true latent, yes,
elr.
"Q all right. and iz this based on your
experience or based on your reading in the field or =-
"a Baged on expérience.
" Well, have you done any reading in the
field that coxroborates your experience?
“a Only commenting from one to another,
on different burglaries, ¢rime scenes, et cetera;
all of these, where we¢ normally search for latents,
and ghggamognt of time lapse from the time it's
f - Eéporféd;uﬁﬁil the time we respond.”
- . . .50, in other words, Flo White is talking about a

type of print, which he calls a true latent, which

. ig .purely pgyfpiration.

?

Néw; if you remember, I think this can be
differentiated from the type of print that Deputy Chamousis

was testifying about, because he was talking about fomeéthing
ofher thah perspiration in it, oil from the fage or the ﬁair,or
maybe the surface wag oily or had some type of other substance
on it. ‘

Now, look at the comparison between the latent

print.
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’» is a goctor. He's the number two man in the Coroner's Office. .

" He's ﬁhe Chief Deputy Coronexr of Los Angeles County. Just

* ";,“l , ‘wa, what Dr. Katsuyama testified, the wound to

' And that's essentially what Dr. Brill testified to.

Now, thig is == this is Mr. Davis's latent pxint,
a blowup of it that was found on the footlocker. Now, look
how =~ the clearness and detalled.

And here is a blowup of Mr. Beausoleil's print
that was found in the h&use. You can see how it appears to
already be disintegrated.

50 what Mr., white was talking about was dlfferent
from what Deputy Chamousis was talking‘about.

Deputy White was talking about what he calls a txue
latent print, which is purely pezspiration.

¥ow, Dr. Katsuyama. Mr. Denny starts out in his
argument and says, "Well, let's aszsume that Dr. Katsuyama is
a doctor.®

well, that's the testimony. Do you think that if
Dr. Kaksuyama wasn't a doctor thakt Mr, Denny would wait until

argument to try and throw dirt on him? Obviously, Dr. Katsuyumf

trying to spread some more ink around.

Gary Hinman g -~ the left side of the face -- was possibly
fatal i5. ih wasn't cared for or if the bleeding wasn't stopped.
L Ldok at Dr. Brill's testimony of Volume 45, Page
7207. This is the man that Mr. Denny wanted to get in for his |
positive opinion, This is the guestion by Mr. Dennhy on direct.

"all right, Aand in -~ in such a period of

time, in your experience, is the bleeding that would
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"be produced from a wound of that kind -- sven assuming an
hour's worth of bleeding ~- sufficient to cause a man to die?
A I don*t think so.”
It is xight there, Page 7207, His real positive
opinion. |
, §9w;-ﬁx. Denny stated in his argument that they're
tryingjtb prove that People’s 31, the bullet, the evidence
bulle% t;kag.ouﬁ,?f,thq wall in the Hinman house was fired frog

People'’s 30,‘&1. Davis®s Radom. 'That’s not true.
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Mr. Davis did not tell us whether or not People's
31 did, in fact, come from his Radom on the ﬁeekend of the
Hinman murder. But, obviously, ladies and gentlemen, when
a bullet is found in the wall of a house of a man that's been .
murdered and robbed, we cantt ignore that'bullet.

MR. DENNY: Your Honor, may we approach the bench a

moment;?

® -

THE COURT: Yes, you may.
MR. DENNY With the reporter.
(Whereupon, the following proceedings were had
‘at the‘bench among Court and counsel, outside the
;hearirig of the jury:)
MR. DENHY Your Honor, Mr. Kay has been skirting the

fiue 1ine of this, and he's gone over it at this point,

And I would like the reporter to read back the laat two
sentences for the Court.
THE COURT: Yes, wquld you do that, please.
(Whereupon, the record was read by the
reporter as follows:

"Now, Mr. Denny stated in hislargumeﬁt
that they're trying to prove that People's 31, the
bullet, the evidence bullet taken out of thawall
in the Hinman house was fired from People's 30,
Mr. Davis' Radom, That's not true,

"Mr. Davig did not tell us whether
or not Peoplets 31 did, in fact, come from his
Radom on the weekend of the Hinman mourder. But,

obyiously, ladies and gentlemen, when - a bullet
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s

"is found In the all of a house of a man that's

been murdered and robbed, we can't ignore that

bullet.")

THE COURT: Can we --

MR, KAY: 1T was referring to the confessicn to Ella
Jo Bailey. 1I'm referring to Ella Jo Bailey's testimony.
I*11l make that clear. I think it is obvious that I am
talking about the confession that Mr. Davis made to Ella

_ Jo Bailey.

THE COURT: You have not been talking about the
confession with reference to this particular statement,

MR, KAY: I'll make it clear, if there is any doubt,

MR;'DENﬁY As I say, he's been coming extremely close
to the lxne‘in this sort of argument, "Well, there has been
np defenﬂe testimony in rebuttal of this, there has been no
deﬁénse_w;tnesses."

| MR. Kﬁ&: I can do that under the law.

MR. DENNY: Et cetera.

And T haven't objected until this, and this is a
vexy clear, plain violation of the Griffin law, if there ever
was one. And I'm not going to move for a mistrial, although
I think it would be grounds for a mistrigl.

But I would ask the Court at this time to caution |
Mr. Kay to keep from attempting to even get close to the line |
in this area, because he's come far too close already and
has gone over it now.

MR, KAY: I can meke that ==
THE COURT: The Court will say that I have listened
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with some trepidations as you began your sentences several
times, lest you might go over the line and commit a violation
of the rules set out in Griffin. And it is possible that the |
Jury could misinterpret what you have said, and it is quite
1likely that they will unless you clarify it.

MR, MANZELLA: Your Honor, I don't think they would
misinterpret it, even though I know Mr. Kay will clear it
up. He was talking about -

MR, KAY: 1 can clarify it.

MR. MANZELLA: In my argument, I made it clear when
evidence was uncontradicted, that we were not speaking abcut

Mr. Davist fallure to testify and I referred to the instruce

T tions.

THE COURT: The Court remembers that you did that, and

the Court belleves that is a good course to take for a

1 ﬁfpsé&u@ﬁf=?iqqé§er & defendant has filed to testify.
17 MR RAYs

MR, KAY: Your Honor, rather tham striking it, why
dph't’ljjnst say, "When I say Mr. Davis didn't tell us, I'm

referring to, the statement of Ella Jo Bailey." I'11 just

have to go over it again.

THE COURT: 1I'11 stxike it and you will have to go over
it again and explain what you meant.

MR, KAY: VWell, I*d rather just explain it, Judge;
if it is all right with you, I mean, I think I can explain
it, if you think =--

THE COURT: I don't want to take any chances that you
will not. I don't think it 1s a -- would be grounds for a
mistrial, but I think the jurcrs understand --
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MR, DENNY: Your Honor, let me state my position, your
Honor, at this point.

I do not feel at this point that it will do
anything but emphasize it for Mr. Kay to say anything further
about the subject. I have simply asked to approach the bench |
at thig time to have the Court warn Mr. Kay to quit coming
as close to the line as he has come and to quit the chance
of real prejudicial error here. And I would prefer at this
point that he say nothing more on the subject and just let
it drop rather than emphasize it.

And I would ask the Court not to make any ~-

THE COURT: Not to strike it?
MR, DENNY: Not to strike it and not to do anything
I think if we just let it stop at this

point -~ it ig the course of conduct that I am objecting to

further about it,

and any similar references of a similar kind.

MR, KAY: For the record, I intend to say, "When he
hadn't told us, I'm referring in the statement of Ella Jo

; Bailey."-

s

-TﬁéféBUkT; I think that would be proper.
igR. KAY:

! IHE . court:

R MR. KAY: Okay.

Okay. And then, I'1l just go on from there.
All right, '

(¥hereupon, the following proceedings were had

in opeh court within the presence and hearing of the

jpry:)
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MR, KAY: Let me eay, least there be any confusion when
I pay "Mr. Davis didn't tell ue whether or not the bullet was
fired from hig gun," I'a referring thatin the statement of
Ella Jo Bailey that he didn't tell us that the bullet was fired
from that gun, his gun.

| Okay. Mr. Davis in this confecsion told us that

the gun was there during the robbery of Gary Hinman and that
he held it on Gary Hinman when Mansorn slashed his ear.

What we did try to prove, ig that the bullet found
in the wall of Gary Hinman's kitchen is not inconsistent with
the facts related to ug by Mr., Davis to Ella Jo Balley.

Chviously, if there was comething like a .22
bullet in the wall’ Qr a .45 callber slug in the wall that would
be inconsistant. £o we can't 1gnora the fact that the
bullet's in theAwallm Mﬁﬁd.we'Ve shown that it is not
inconsistenﬁt' _

’ﬁﬁw, whather or not that bullet came f£rom

Mr. Davig's gun, we don't know, because in his statement to
Ella Jo Balley he didn‘'t say anything about the gun being
fired or if it was fired, who fired it.

But certainly there's nothing inconcistent about
that bullet. Both Sergeant Christansen and Mr. Johnson
stated that that evidence bullet could have been fired from
My. Davis's Radom.

Now, Mr. Denny, on the other hand, has been-trfing
ko prove that People® & 31 was not Fired -~ People's 31 being

the evidence bullet ~~ wa. not fired from People's 30, the

Radom.
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- that would allow them to exclude it as having been fired from

- bullet.

how come, since People's 31, the evidence bullet, People's 99,

bullet which was test fired in March, 1970, have wore land and

. @ifferent gizes, and that's obviously why the test-~Ffired bullet

But in trying to prove this, I submit that he
tried to greatly mislead you jurors.
Now, remeuber that bhoth Sergeant Christansen and

Mr. Johnson testified that there was nothing about People's 31

People's 30, Piople's 30 being the Radom. They said that

after comparing it with Pcople's 99, the undersized test-fired
50 what does Mr. Dunny do? Well, he says, "wWell,

the undergsized test-fired bullet, are both undersized bullets
and since the barrel of the Radom would get more worn with

use, why does People‘s 99, which was fired in -- the test-fired

groove markings' on it than People'. 31?2
| " Well, is that the truth, the whole truth and nothing

but ‘the truth? o

3

‘ Well, what’Mr.'Denny left out ~- I'm going to get
People's 31 and Bgopie'é#ép.f~

© You see, hé was tfying ko give you the impression
that they're the.same size, Buf you can see that People's 99,
the test-fired bullet is smaller than People's 31, the evidence

pullet. &0 even though they'te both undersized, they're

has more markings on it.
The truth, the whole truth and nothing but the
truth.

Let me just take a woment to put these back.




2¢f3

10

i1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

8239

I think that we discussed it, and when you jurors
get the exhibits, they're geing to put some different color
markings on the bullet s0 you can take them out and look at
them if you want to. We'll know what the colors are, 80 we
can get them back into the proper exhibit.

Now, Mr. Denny was 0 cohcerned about that 9=«

millimeter bulldat, the evidence bullef, People's 31, that he

triad to spread his ink all around it. And in the process, he

tried to pull a fraud on you ladies and gentlemern.

what fraud? The photomicrographs. Number one,
balligtic photomicrographs == you can tell by the testimony of
Sergeant Christansen -- are not used by the Bheriff'y
Department. And as you can tell from the testimony of
Mr. Johnson, he doean't use them because he says they're
misleading. And Sergeant Christansen, obviously, his opinion

was that they were worthless. In the field of ballistics,

. photomicrxographs are raraly used. They might be used in othexr

fields, but in ballistics they are not. Obviously no one in
Sheriff's ballistics is not proficient in taking photomicro-
agrabhsz éﬁriﬂtansen stated he had received no training in
Eakiﬁg phohomicxoggaphs.and:he,had received just a half-
hearhad;inaéruétion Qné ﬁiy frém the people that sold the
Sheriff their microscope.

Aiso, th; Shgéiffs don't have the proper equipment
to take photomicrographs. You've heard Mr. Matlovsky testify
about Lthe iﬁtricate camera and stuff he had to take them.
Well, the Sheriffs obviously don't have anything like that,

Also, dt no time did Sergeant Christansen in any




10

11

12

14

15

16

i

18

19

20

21

22

23

24

25

26

27

8240

way,., thape or form state that he based his opinion on the
photomicrographs.

Now, Mr,. Denny has argued that Sergeant christanaenb
was trying to create something out of the photomicrographe and
that he committed perjury about then.

Well, thie is simply ridiculous, Wwhat the truth
is, is that Sergeant Christansen paid go little attention to
theii he dldn't even remember how mahy he had taken of the
bulleét and the fact some Of them were duplicates. He dldn't
remenber which side the test-fired bullet and which side the
exhibit bullet was placed in the microscope. Mr. Denny was the
one that asked £or these photomicrographs. Sergeant Christansen

didn't produce them to create testimony, far from i%.
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A '4 defénae attorqpy around for a while,

. 23i‘_‘

You might-say that Sergeant Christansen is '
negligent and maybe he 1s negligent ag far as the photomicro-
graphs, but obviougly he didn't give a hoot and base his
opinlon on that. He told you all that on direct examination.

Andalso, that Mr. Denny says, "Well, obviocusly he
was trying to lie because of the numbers placed on the
negative.”

Well, at page 4769 and 4775, he told you that he
wasn't the one that did that. That Sergeant Warner was the
amateur photographer. He was the one that marked them, He
didn't pay any attention to these things. He didn't give a
hoot gbout them. He wasn't trying to create anything.

Even Mr. Matlovsky said that the person that was
trylng to take the photomicrographs was the one that was
trylng to do a good job and get the most detail, most in the
photomicrographs., Obviously, Sergeant Christansen was
persistent in taking them. And we néver tried to say that
he‘was and he never tried to say that he was.

Now, remeimmber, again, that Mr. Denny was the one
that requested the photomicrographs. And he told you in his

argument that he's an ex-prosecutor and he's obvicusly been

Do you really think that he knew or that he

;didn't know that the Sheriffs weren't proficient in taking

photomicrographs and that the 1likelihood was that if they

i took ﬁhem’they'd goof up because they didn't know how to

take them and that they didn't know what they were talking
about once they took them? Did Mr. Denny really think that
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the photomicrographs were relevant and they would go to a
material issue in this caese or did he just try and darken the
watexr and create another issue which, obviously, Sergeant
Christansen would goof up on?

Well, the answer to that came from Mr, Denny’s
very £irst defenie witness, Mr. Matlovsky.

Now, Mr. Matlovsky testified that he has taken
over 25,000 photomicrographs. He's obviously an expert in
his field. He said by his own testimony he's probably the
best man in the area.

Well, don't you'think if there was anything

relevant that Mr. Denny was interested in proving, other

| than to create some other issue not relevant to the case and

darken the water, that he would have had Mr. Matlovsky take
these pictures In the I[irst place, an: independent man not
connected with law enforcement? That he would have them
take these good photomicrographs? Well, obviously he would.

| And what happens when Mr., Denny finslly has this
expert -- this expert, Mr. Matlovsky, take the photographs?
They're not even comparison photomicrographs.

| Remember all this time he's spending with

Sergeant Christansen about the comparison photomicrographs,
about how one bullet looks to another. So what happens when

he has an expert take them? He knows he is going to do a

Rgood,job { He has them take it of the evidence bullet, not

even ccmparisan photomicrographs. I say that absolutely

fiexpoﬁés Mr, Denny, And the fact that he was just trying to

' sPread some ink.

- %
. P
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' Johnson testified that it was their opinion that it could.

) Now, Mr. Denny sald that he was fighting to get
the truth. 1 say that he was fighting to create confusion.
1f he was fighting to get the truth, what was the truth that
the defense bxoughé out from the photomicrographs? That the
‘bgllat wasn'g fired? That the evidence bullet, People's 31

. WaBnLE fire& from the Radom?

No, because, remember both Christansen and Mr.

have been fired right from the start. So, obviously, I cantt
see how it can be any more obvious to you ladies and gentle-
men as it is to me what Mr, Denny's purpose was by using
those photomicrographs.

You can get it -~ I'1l1 stop. I get a chance to
get a drink of water.

Okay, letts talk about the law a minute on =-
well, more,tﬁan a minute., Let's talk about the law on the
Hinpan murder and on the conspiracy.

Okay, from the evidence that we have already
discussed, it is obviocusly ¢lear that it was the purpose of
those that participated in the Hinman murder and the
conspiracy to first get Gary Hinman to voluntarily turn over
his money, his suppoged money and property and join the
Family. Or just turn over the money and not join the Family.
But turn over the money and property. That was the main
thing. And then, if he didn‘t, to get the money by force
and to murder him.

And, it is also clear from the evidence, that

Hinman did not coopetate. That he put up a struggle as brave
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as he could against the insurmountable odds against him,

Okay, what is robbery?

Now, rewember, that they dida't get very much
from Gary Hionman, although I guess you could say that the
stationwagon and the microbus is a lot. They only got
$27.46 i? cash. B?t remember from the talk at Devilts Canyun,f

; |' ‘they thought he had an awful lot more, talking about stocks
13 ] . oo Yo - -

and_bonds aﬁ@ that he owned his own house and that his

pnﬁents“muétzﬁe rich oxr something.
B B

+ * +
H
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Okay, what }s:robbery? Robbery is the taking of
personal proparty of any Galﬁe in the possession of another
from the person or immediate presence, and against his will,
accomplished by means of force or fear and with the gpecific
intent to permanently deprive the owner of his property.

Well, obviously Mr, Hinman was robbed. There's
no guestion about that. Mr. Denny doesn't even dispute that,

Now, with that in mind, we come to what's known as
the first Qegree felony murxder instruction. This instxuction
says that the unlawful killing of a human being, whether
intentional, unintentional, or accidental, which Occurs as a
ragult of the commission or attempt to commit the cxrime oOF
robbery, and where there was, in the mind of the perpetrator,
the specific intent to commit such crime, it is murder of the
first degree. The specific intent to commit xobbery and the
commiseion or attempt to commit puch crime must be prove beyond
a feasonable.doubt.

Okay. 50 how does this apply?

pidn't I just tell you a while ago that Susan
Atkins said that Bobby Beausoleil was the one that stabbed
Gary Hinman to death. 8o how would that make Davis and Manson
and Atkins and Brunner also gullty of first degree amurder,
as they are.

Well, we have some other instructions that apply to
this.

Principals defined: All persons cond¢erned in the
commission of élc:ime who either directly and actively commit

the act constituting the offense or who knowingly and with

i

- W N

F
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 of you said to Mr. Manzella and myself that you had no guarrel

- because the law wants to dissuade people from committing

-and somebody is amurdered in the courvse of that robbery, even if

0 : - - i

C

.

exininal intent aid and abet in its commission, or whether
present oxr not, who advzsa and. encourage its commission, are
regarded by the 1aw as principals 'in the crime thus committed
and are equally guilty thereof.

And ‘aiding ané abetting defined: A person aids
and abets the commisgion of & crime if he knowingly and with
criminal intent aids, promotes and encourages, instigates by
act or advice, or by act and advice, the commission of such
crime.

Well, Let's talk about Bruce Davis and how these
two instructions apply £o him.

And, remember, in the jury selection proceses, all

with the law of aiding and abetting and you would follow that
law as given in the instructions by Judge Choate, as you would
follow all other points of law given by him,
In the instructions -~ well, in the crime of felony
ﬁurﬂe:, what is the important crime? Xs it robbery or murdex?
Well, the crime that's important in felohy murder,
and to Bruce Davis's guilt here, is robbery, not the murder.
As strangs as it seems, the legal conéept of murder just kind

of tags along with the robbery. And this is= obviously done

robberies.

S0 they're saying, well, 1f you commit a robbexry

it is unintentional or accidental, you are guilty of first

degree aurder,
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+ in the murder is'of little iwportance. For if -~ you see, if

‘the defendant participated in the robbery, and a#& a result of

 the vickim'was killed, the defendant is guilty of first degree

- Mr. Hinman was murdered in the couxse of that robhery.

| robbery of Gary Hinman, who either directly anpd actively

comnit the xobbery, or who knowingly and with criminal intent

principals of the crime thus committed and are equally guilty

' robbery of Gary Hinman if he knowingly and with criminal intent

Well, here, obviously the murder wasn't unintentiona
or accidental. But, in other words, the law of felony murder is

saying that whether or not the defendant actually participated

the comniseion of the robbery or atteupt to commit the robbery

nurder. ,

5¢Abhe‘dru§iai guestion in this case becomes
whether or not Bzuoé ?gvis aided and abetted in the robbery of
Gary Hinma;. Fér‘if'he éid aid and abet in the robbery of Gary

Hinman, he is guilty of first degree murder, because obvicusly

Let®s apply the principal instruction of aidiny and
abetting to Bruce Davis.

All persons concerned in the commission of the

aided and abetted in its commigsion, are regarded by the law as

thereof.
Going to aiding and abetting.
' Bruce Davis is guilty of aiding and abetting the

aids, promotes, encourages oOr instiyates by act -~ and "act"
iz the important thing here as far as Bruce Davis is concerned
-= by act or advice or by act and advice the commilssion of such

crime.

1
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‘degree, whether the killing is intentional, unintentional or

Now, the most important instruction as far as
Mr. Davis is concerned on the Hinman murder is 8.27. That's
an important nuwber for you o remember,

Now, the whole instruction looks like this
{indicating), but when you get them in the jury room, the top
part is going ko be off. But in the court on here it will have
an 8.27.

Now, what does 8.27 say?

It says, "If a human being is killed by any one
of‘sevexal ﬁersons engaged in the perpetration af ox attempt
tdlpe:petrate the crine of robbery, all persons who eithex
directly and activelj‘commit‘thé act constituting such crime,
or who knowingly and with criminal intent aid and abet in the
conmission, ur.wheﬁher pfesent or not, who advise and

encourage ,its comnigsion, are guilty of murder in the first

accidental.”
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e -

, the argument with him or the heated discussion, as Bruce

13}

uvsaid, and slashed him with the sword in the course of the

Well, there's no question that under the facts
of this case that Bruce Davis both directly and actively
participated in the robbery of Gary Hinman, and also aided
and abetted.

He directly and actively participated in the
robbery by holding his gun on Gary Hinman while Manson had

robbery.

;} BN He encouraged the robbery by going there, knowing
what waz going to happen. The fact that all five of thesge
peoplg.that you see on that exhibit board there went thexe
the same time They gave, in numbers, their restraint, kind
‘6f."- They gﬁVe ‘psychological courage to one another by

being there.

And he also aided and encouraged in the commisgsion|
of the robbery, again, by holding the gun on Gary Hinman durink
the course of the robbery when Manson was obviously trying to
get Hinman to turn over his property or else,

And, of course, Hinman got "the or else” anyway.
He -~ after Manson had slashed his ear and he was taken into
the bed, thaé'a probably the point at which he signed over
his two automobiles.

But, of course, they thought -- they thought that"
he had a lot more than that. They thought he was holding out
on them. That's why they murdered him, because, remember,
they thought that he had a lot more than what they got, two
vehicles and $24.60, And the way they were talking back at
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Devilt's Canyon, you would think that Hinman was some kind
of a millionaire. 1I'm sure they expected that and didnt't
get it,

And so Hinman got it instead.

Obviously, when Davis and Manson arrived on the
scene, Gary wasn*t being cooperative at all. $So Davis and
Manson were there to tell him in no uncertain terms to
cooperate or else, Davis held the gun on him to make sure that|

he wouldn't -~ you know, no false moves or anything. And

ingﬁen, Manson had the argument with him and got mad at him and

A 'aiashad him on the side of the face,
|

Another very important lnstruction, not as

Ampoxtant as-8.27, because that's -- that's a very, very

-nimpoétint,iﬁitfﬁuﬁién. But another important one 1is 8.26.
|- .That states if a human being is killed by any one of several
'Abeople%j6inc1y engaged at the time of such killing in the

perpetratiop of .or intent to perpetrate the crime of robbery, |
and if the killing is done in furtherance of a common design
and agreement to commit such crime, or is an ordinary

and probably result of thé pursuit of that design and agree-
ment, &ll such persons so jointly engaged are guilty of murder
of the first aegree, whether the killing is intentional,
unintentional, or asccidental.

Well, obviously the five people that you see
there: Atkins, Manson, Brunner, Beausoleil and Davis, were
jolntly engaged in robbing Gary Hinman. And, of course,
the killing -~ remember, that was talked about. And if
Hirman didn't cooperate and turn over the money, that that
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was the course that the robbery was going to take.

Nows; remember, ladies and gentlemen, once you
decide that Gary Hinmwan was nurdered in the course of a
robbery, that murder automatically becomes mur&er of the
first degree. And, in effect, the law takes your discretion
away. It ways "all murders committed in the course of a
robbery are automatically first degree murders.”

They're not second degree murders or manslaughters
Ihiy're automatically first degree murders, and they're only
murders of the first degree.

Okay, let*s talk briefly about the second count
of the indictment, the conspiracy to rob and murder Gary
Hiﬁman. I say let's talk briefly about it, and you see I
don't have toe much left here, because 100 percent of what I
have said about the first count, the murder of Gary Hinman
applies to the second count, conspiracy to commit murder,

Because I've begn talking about conspiracy that existed all

M

the timg._ And the facts, the same facts apply.

N
s

LT

{'; 5ﬁl\icmv, vhat is a conspiracy? Basically, it is an
agreement between two or more persons to commit a crime,
e Now, does the prosecution have to show an expressl
agreement? Let me read an instruction to you.

' This is an instruction 6.12, conspiracy, "Proof
of expreds agreement not necessary.”

It is not necessary in proving a conspiracy to

show a meeting of the alleged conspirators or the
making of an express formal agreement, The formation

and existence of a conspiracy niay be inferred from all
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' the circumstances tending to show the common
intent eand may be proved in the same way as any
other fact may be proved either by direct testimony
of the fact or by circumstantial evidence or both
direct and circumstantial evidence.
Well, I say that the clearest proof of the
conspiracy in this case 1s the fact that all five of those

lovely young people were at Gary Hioman's house at the same

time with the same purpcose in mind. I mean, is there any
other rational explanation for why all five of those people
were there at the same time? And that some of them were

around, and that they gll had the same intent. Obviously,

it shows beyond sny doubt, the existence of the conspiracy.
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Hinman murdex.

Also, the fact that Mary Brunner was looking for

gloves before she left, shows that she knew that she didn't

lwant to leave her fingerprints there.

Again, the fact that some of the participants

| were armed,

And the fact that all of them went there with the

| spame intent, shows that they accepted the conspiracy, that they
1 acted on Manson's directions and that they accepted his intent

‘and his plan.

Now, the overt act in the conspiracy stateg that

' "On or about July 25, 1969, the said defendants Bruce MeGregor -
| bavis and Susan Atkins and Robert Beausoleil daid travel to the

viginlty of 964-0@& Topanga Road,  Malibu, in the County of

Los Anggles‘.

‘F.

b x Well, you'll notice that nowhere in that overt act,

| nymber onm, doea it say that ‘they . traveled there together. It
. says they traveled there on oxr about July 25, 1969. On or about
llJuly 25, 1969, x submxt, wbuld cover the whole period of the

YR
.o, ®

MR. DENNY? Wéll; égaine your Honor -=- excuse me, your

:Hbﬁor, I hate to interrupt again., I think that's a migstateifient
' of law, as = matter of law. I think the Court should go

| admonish counsel and advise the jury.

THE COQURT: Would you read Ehaﬁ to me?
If you would like, you may approach the bench.

{Whereupon, the following proceedings were had at

" the bench among Court and counsel, outside the hearing of the

juxys)
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reporter as follows:

{whereupon, the record was read by the

Now, the overt act in the conspiracy states that "On

or about July 25, 1969, the said defendants Bruce MoGregor
Davis angd Susan Atkins and Robert Beausoleill did travel to the
vicinity of %64 0ld Topanga Road, Malibu, in the County of.
Log Angeles,”™

Well; you'll notice that nowhere in that overt aét,
nunber one, does it gay that they traveled there together., It
says Ehey traveled there on or about July 25, 1969. On or aboul
July 25, 1969, I submit, would cover the whole period of the
Hinman murder.)

MR, DENNY: Now, the statement doesn't allege there that
they traveled there together.

MR, KAY: I think that's a matter of interpretation.

MR, DENNY: I think it is a matter of law that we've
digcusged in é motion here and the Couxrt has already made a
f;nding, I believe, that the allegation as it is stated in the
cénjunctive that they all traveled therxe.

MR, KAY: Phe- court may, know such finding.

DENHY: Wbll ——
THE COURT: I sLated it was in the conjunctive that they

+

did all travel there but I didn't eay they all traveled there
together. ‘Ana I don'k think it says that, does it?
MR. KAY: No, it doesn't,
You want me to get a copy of it?
THE COURT: If£ you, and you, and you are alleged to

travel to a certain place on a certain date, each one of you,

LR
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in order to -- in order to have complied with the reguisite
proof, if it is sought to be proved in the conjunctive, would

have had tO travel there, but not together, necegsarily; is thaf

i whit you mean?

MR, DENNY: Yes, that's exactly what I nmean.

THE COURT: I don't think that's what it meane, Let me
read it.

(Reading.)

THE COURT: It doesn't say that they traveled together.

MR. DENNY: Well, it doesn't, but my recollection of our
whole argument on the 1118.1 motion, the fact -- the Court
gertainly made an implied finding, I felt, at the time, that by
the fagt that they had stated that Susan Denlse Atkins, Robert
Beausoleil and Bruce McGregor Davie had traveled there, that
they were reguired to show that they had done so together, in
that if they have, for instance, only stated that Robert
Beausoleil angd Susan Atkins had traveled there, this, they couls
argue, they have done.

MR. XAY: Uh-huh.

MR. DENNY: And that is, the evidence showed by Ella
Balley's testimony they did drive away from there together,
presumably~with the statement by either Susan Atkins or Mary
Brunner, that they were going to Gary Rinman's house, to show
that. But the idea being -~

- TEE.COURQs. Well, if I cop&eyed that to you, I was
probably wrong. But I QQn;F recell having ==

MR. KnYﬁfdﬁ6, yau ﬁéde no such finding.

THE COURT: -- having that point in mind, thomgh. I

L=
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think in oxdexr to prove overt act number one, I think they are
going to have to show that those persons, all of those persons,
all three of them did travel to 964 Old Topanga Canyon Road,
but I don't think it has to be shown that they traveled
together in one automobile.

MR. DENNY: Your Honor, that was the whole distinguishing
factor between overt act number one and overt act nunber -«-

MR. KAY: No.

MR, DENNY: -~ either number two or number three.

MR, KAY: Huh-uh.

MR, DENNY: V¥es. Overt act rumber two you kicked out
because thera:was no showing other than by the statement of
the deferndant that he had entered the house with Charles Manson

Mow, in that case there is no showing other than

the statement 0f Bruce McGregor Davis that he had entered the
houge. Tt iz the same thing. If the People are going to be
coneistent. The only way the People got that evidence in,
was your £inding that there was, at least a version that you
could get from the testimony of Blla Bailey, from their
leaving and from a fourth person leaving in the car that that
fourth person was Bruce Davis.

MR, KAY: That's because that's all we argued at that
point because we didn't want to let you know what we were
going to argué in glosing argument. But certainly the judge

made no finding on that.
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MR, DENNY: Yau; gogor, I submit that your finding on
overt act nuﬁberitwdifdaéfing the People of the use of that
overt act Qeegqse the only evidence they had was the gtatement
of Davis should thén appl}Atolévert act nuvber one, if the
People are now relying on the statement of Davis to show to the
testimony of Elia Bailey that he aduitted going there with
Charlee Manson. If that's what they are relying on, and
that's what they are arguing te this jury, then, that overt
act should be stricken.

MR. KAY: Huh-uh.

MR. DENNY: Absolutely. They've elther got to fish
or cut bait. They can't talk out of both sides of thelr mouth
ohe way to you on an 1118 motion and another way to the jury,
relying now --

THE QOURT: I don't see your point. The only way -~- if
you draw the analogy between overt act number one and overt
act number two, the Court struck overt act numbex two because
there was no sepaxate proof.

MR. DENNY: No evidence independent of the statement,
right.

THE COURT: That's right.

MR. DENNY: All right. Now, they're attempting to prove
overt act number one only by his statement.

THE COURT: What do you have to say to that?

MR.'KﬁYz We're not trying to prove it by his statement.

MR, DENNY:; How are you trying to prove it, then, when
you gay you submit that it doesn't have to shdw that they went

there togather and it can mean he went there any time? The
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only evidence fcu've gof of hie going there any time iz through
the evidenge bf Ella Bailey, when he says he told her on Monday
when he went there with Charles Manson.

MR. XAYy No, I don't --

A'q,

MR DENNY: That's the oﬁiy'bther evidencae.

MR. KAY: We've already argued this, and the Court didn‘t
make any specific finding o; the lanjuage. And that -~ and I
think that obviously the juty fe going to be properly instructe
They have to £ind it apart from the confession. We have state-
ments of Ella Jo Bailey, "She sald she heard they left."
Whiteley said "They left. Thay left twice." We have the -~
the jury might decide that the bullet in the Hinman wall was
fired from Davis's gun and that ghows that he did drive there.

| .THE'ébuRTz Well, such allegations does have to strictly
be construed and interpreted, but even a strict application
would not foreclose the instruction that you suggest.

MR. DENNY: Your Honom «-

THE COURT: The Court would deny =

MR. DENNY: Well, let me just say before we go -= well,
your Honor, even a strict instruction might not, but then
they're relying solely on the statement. If they're xelying
solely on the statement, it should be stricken.

THE COQURT: The Court does not believe they are totally
relying on the sztatement. The Court believes there are
inferences from the evidencde which could be argued to establigh
that Bruce Davie did arxrive at the houge. Not necessarily with

MR, DENNY: Therxe are ho other inferences.

THE COURT: Well, the Court sees some and My, Kay has

-
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fquestion. And, consequently, I think it would be a matter for
| the jury to determine as to whether Or not Mr. Davis ever did

{one, as it is alleged, whether or not it is proven, is a matter |

‘Bays Whiteley said something, that's not true, your Honpr.

legal concept comes into play which makes Mr.. Davis just as

responsibility.

the conspiracy if saild act or said declaration is in furtherance

pointed out one or two here just in response to the Court's

arrive at the house. I think the application of overt act nunbex

for the jury to dekermine,

gn,’nsﬁﬂxx Well, he's mentioned two things ~- when he

THE QOURT: ALl xight, =~ -
{whereupon, the following proceedings were had in
open court within the Lresencé and hearing of the jury:)
MR, KAY: Okay. . Now, once you have decided that there was
a conspiracy.to‘réb and‘mﬁrder Gary Hinman and that Bruce Davis

was a member of that ¢riminal conspiracy, a very, very important

gullty of first degree murder even apart from the concepts we've
already talked about. And this legal concept is called joint
responsibility.

I'm going to read anothexr instruction to you. I'm
reading a few to you, but the judge is going to read all of them
to you, 80 you'll hear them again.

This is instruction number 6.11, called joint

Bach member of a criminal conspiracy is liable for |

each act and bound by each declaration of esvery other member Of

of the object of the conspiracy.

.The act of one conspirator pursuant to or in
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furtherance of the common design 0f the conspiracy i¢ the aet
of all co-congpirators.

Now, that's very important, We're going to talk a
little about that. | |

The act of one congpirator pursuant to or in
furtherance of the common design of the conspiracy is the act
of all conspirators. Every conspirator is legally responsible
for an act of a co~conspirator. That follows as one of the
probable and natural conseguences of the object aof the
conspiracy, even though it was not intended as & part of the
original plan and even though he was not present at the time
of the commiasibn of such act,

Now. un&er this_-“ well, what does this mean?
Under this jaint responﬁibzlity inatruction it means that
Bruce Davis, if you detefﬁine that he is a mepber Of this
conapiracy. he is bounaed as if he, himself, did, number one,
the hitting éf’Gary Hinman over the head with the gun; number
two, Manson slashing Hinman on the left side of the face;
three, the foreing of Hirpan to sign over his two vehiclesz and
the taking of the money; and four, Beausoleil stabbing Hinman
to death.

I sybmit to you that under that instruction you
have to look at the evidence as if Bruce Davis did each of
these actes himself because-as that instruction says, the
act of one conspirator, pursuant to and in furtherance of the
common degign of the ¢onspiracy =~- and here robbery was the
commnon design, and if he didn't cooperate and turn over all

the money that they thought he had, that he would be murdered -
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that he would be murdered, so what «- all these other, the
four other members did binds Bruce Davis just as his holding
the gun on Hinman binds the other four.

They're just as responsible for his act as he is
for theirs,

And, of course, it certainly can’t be denied that
the natural consequenge of the particular ¢consplracy we have
here wag the murder of Gary Hinman.

Gary Alan Hinman.

(Whereupon, Mr. Kay exhibited a photograph to the
Juxy.)

Donald Jerome Shea.

{(Whereupon, Mr. Ray exhibited a photograph to
the jury.) '

Ladiés and genklemen, in the name of their tertured
soles, I éék'gou for justica. The firnal decision is up to you.
Will your verdicts be a victory for justice or a victory for
Bruce Davis? o
Thank you very guch.

MR. DENNY: Ycﬁr'anbf, may we approach the bench a
moment? . ‘

THE COURT: Ladies and gentlemen, you may have fifteen
minutés now, and we'll conduct some business outside of your
presencs. And %0 will you remain outside of the courtroom
until the bailiff calls you.

Mr. Kuczera will call you in about fifteen minutes.

During the recess you are admonished not te

converse amongst yourselves, nor with anyone else, nor allow
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anyone else to converse with you on any subject cohanected with
thig matter, nor are you to form Ox express any opinion on it
until it is flnally submitted to you.

(Afterncon recess.)
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THE COURT: The record may show the defendant is
present with his counsel. The jurors are not present.

I'1l hear from the defendant as to any cbjection
he may have, that he wants to put on the record.

MR. DENNY: Your Honor, I would like to put on the
record simply that the instructions that have been submitted
by me and withdrawn after the Court had worked over the .
ingtruction, in connection with Count III of the indictment,
the Court has permitted you to hear the purported. statement

" of Charles Manscn to Danny DeCarlo related by witness
Barbara Hoyt and the alleged statement of Charles Manson to
witness John Swartz -~

Actually, it is misspelled here. It should be
just S-w-a-r-t-z. Can I strike the "e«h" there? It is
spelled S-c-h-w~a~zr-t-z.

THE COURT: Yes. Would you correct it, please.

MR, DENNY: Anyway, that particular instruction has a
check "Requested by the defendant" and I have requested it
after the Court has worked diligently to put it in the form

" :“that it is, only because I felt it was necessary to have

some instruction to the Jury, the Court having peimitted

 the evidence which I strongly objected to. So I want the‘

record simply to reflect that I would not have to have had
‘this{iﬁstruétioﬁuﬁﬁp.for the Court's prior ruling.

- . THE COURT: But for the Court's prior ruling permitting

r

vthé.étatéments to come in,
MR, DEHN¥; Yes.
THE COURT: Very wall; People.
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MR. DENNY: Otherwise, I think the Court has refused to :
glve some of the ones that I have proffered.

THE COURT: Yes.

MR, DENNY: But that will simply show in the record.

THE COURT: That will show in the record. Mrs. Holt
has those in her hand which you have offered and which I
have refused.

MR, DENNY: I would request, your Horor, that the
People's argument here in the form of their charts and other
things be removed from before the jury during the instruction
pf the jury.

THE COURT: Is there one down below me here?

MR, DENNY: There are several, yes.

THE COURT: Yes, they should be ~= just reverse them -
so the jury is not able to read them.

People. |

MR, KAY: I'm just abcut finished, your Honor. They
seem to all be in order sp far.

MR, DENNY: Well, your Honor, if Mr. Kay is still
looking, I would like at this time to move to reopen my

, argument to reply to that portion of Mr., Kay's agument which

. he Bcknawledged wag a sort of sandbag of the defense in thigs

“cage. That is on --
THE COURT: Well, how long would you wish to argue?
MR, Dﬁﬂﬁ!:ﬁ,#ﬁ#t about three minutes.

o THE CdﬁRT: .Ail right. And then, the Pecple close.
g- | _MR;lﬁENNY: If they wish to, that's f£ine. On that

particuylar point.
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| MR, DENNY: That's all.

e - -
a

THE COURT: All right.

MR, DENNY: I feel we have been sandbagged there.

THE COURT: The Court will permit that.

MR, KAY: Your Honor, the People are allowed their
closing argument. I donft think this ig ~-- I mean, we have
the final argument. I don't see why Mr. Denny should be given
the final argument.

THE COURT: Well, he won't be, Youtll be able to
reply to it.

MR, KAY: 1I've had no chance to prepare a response.

MR. DENNY: I've had no chance to prepare my rebuttal
either.

THE COURT: It is true, you took a view of it which
could be applied, reading it strictly. Mr, Denny dida‘t
take that view and it is possible that he might have been
misled by something the Couft said In its prior rulings on ==
regarding overt act No. 2 and the elimingtlon thereof. And |
8O ==

MR. KAY: I don't see, when the Court didn't make any
ruling on that =~ I don't gee how he could be misled.

MR. DENNY: Well, I was misled, just as Mr. Kay said --
when he said, "Well, we don't have to tell you what we are
going to proceed on when we were up at the bench."

MR, KAY: Well ~--
THE COURT: It1ll let you argueé to it, if you wish.

*

MR. DENNY: . Thank you, your Honor.
MR. KAY: Is it just going to be on this one point?
N E }‘THE‘GOURT: On the one point, yes.

e ',
4y
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LMR. ﬁAﬁZEBﬁA: Your Honor, I want to be heard on the
motion to reopen before the jury comes back in. Do you want
to take it now or --

THE COURT: Yes, we!'ll take it now,

MR. MANZFLLA: All right. Ttve spoken to the Sheriff
of Gentry County, Missouri, who has been very helpful and
cooperative. He tells me that he and Sergeant Whiteley and
Depity Glesson and the Sheriff of Kansas City and his
deputies spent todsy searching Kansas City for Bill Cole,
also known as Bill Vance, and were unable to locate him,
And that Sergeant Whiteley and Deputy Gleason are now on
their way back to Los Angeles.

Sheriff Rainey tells me that the -- Mr. Denny
was Iin Gentry County, as I think the record already shows, -

on Saturday, Saturday morning, this past Saturday.
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S fhat‘éé@éral notes were left indicating that the

; Sheriff‘s deputies Whiteley and Gleason would be there and
'wanted to talk to Bill Cole.

" And Sheriff Rainey tells me that the landloxd of
the place where Cole was living received a letter today from
Bill Vance saying that he knew something like this would
happen, that he's sorry, but he's not coming back and the
landlord can sell his furniture to pay any rent that he
owes, That letter was postmnarked Kansas Clty and it was
postmarked yesterday, Sunday.

It would appear that the diligence of Mr. Denny

has effectively resulted in us losing the opportunity fox
us to hear what Mr. Cole and Mr. Vance had to say about this
case, what he knew about the case, And for that reason, the
People are unable to locate Bill Vance. And we'll withdraw
our motion to reopen the caéew

MR, DENNY: Your Honor, I just would like to have the
record reflect that my diligence I feel is no greater than
that of the People should have been. I sought to have the
transéript by today of the proceedings yesterday -- on
Friday, but I think the Court was well aware of them, that
Deputy Gleason knew before he testified that the person in
McFall, Missouri, known as Bill Cole there to the Sheriff
of Gentry County, wasé from communications that he had just
shortly had with Sheriff Rainey in Gentry County, the Bill
Vance for whom they were looking, And T have gﬁne through
the Court*s special exhibits 4 and 5, and they reflect that

at least as of February of 1970 there was #&n outstanding
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" LAPD warrant for Bill Vance under the name of William Van

+ And also the FBI was looking for him for possible Dyer

' ~Friday's ﬁéaging that if, in fact, the People knew at the
‘time of that hearing that the Bill Vance that they were

Ey
-

Sickel with all of his aliases, for forgery, from LAPD.

Acc-viélxtiohii‘~'

.-+ Now, your Homor, I made it quite c¢lear on

looking for was there, that they should have taken him into
custody forthwith at that:time and the defense as well as the
People would have had an opportunity to question him. I
went back there in good faith to attempt to question him,
and 1 left notes with my name on them, I didn't hide one
thing. And as the Court well knows, when I returned,
by happenstance, I met the Court at the airport and I
disclosed to the Court that I had been back there and had
been looking for him and had, in fact, left notes to have
him call me. So there's been nothing underhanded or shady
or anything like that at all, but on the contrary, wide
-open about my efforts to locate Mr. Vance,
And I think the People have only themselves to

blame for the disappearance of that witness when, having
the information on Friday that he was the Bill Vance they
were looking for, they didn't have Sheriff Rainey arrest
him forthwith on the LAPD warrant which has been outstanding
for over a year and a half.

THE COURT: , Of course, it is unfortunate =~--

MR, MANZELLA: I would like to reply to that briefly.

THE COURT: Well, it is unfortunate that if your visit |
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to Missouri did cause him to leave, that that had happened.
I'm not sure from the way it has been related that it was

_+your appearance there in Missouri that did cause Mr. Vance

. _to leave, because he could possibly have gotten wind of the

interest of the law enforcement asuthorities in him through

some ofher means,

HB. 9ENNf Thrcugh the law enfoxcement people who
came to see him in the form of Shexiff Rainey.

: i HR . MANZELLA: The way he got wind of it, your Honor,
was through tha note left by Mr. Demny. 4nd I dare say
when Mr. Denny told your Honor that he had been to Missouri,
he didn't tell you that he had left Whiteley and Cleason's
naime oﬁ the note which was completely irrelevant to his
purpose in wanting to see Mr. Vance. There was no reason
for Mr. Denny to-leavg on that note -~ for him saying,

"I must speak to you before Whiteley and Gleason get here,
Whiteley and Gleason «- knowing that Bill Vance knows who
Whiteley and Gleason are, having been interviewed by them
back in 1969.

THE COURT: You have information that Mr. Vance did
get one of those notes?

MR. MANZELLA: All I have, your Honor, is the cdntgnts
of the letter that he gent to the landlord which was post-
marked Sunday the day after Mr. Denmy left those notes,
and it was postmarked "Kansas City," and in which he =maid
in sum and substgnce to the landlord he knew that the
sheriffs were looking for him and he had expected something
1ike that to happen.,
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THE COURT: Well, in any event, at this point the
People are withdrawing the motion?

MR. MANZELLA: That is correct, your Honor.

THE COURT: All right. Have you finished with the
fnstructions now?

MR, KAY: Yes. I gave them to Mrs, Holt,

THE COURT: Do you have anything to add or any remarks
that you wish to make?

MR, KAY: No.

THE COURT: Let's get the jury in and the Court will

instruct them.
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Qh, incidentally, gentlemen, each side has
indicated to me that they did not want an instruction in
regard to the approximate cause, 50 I have not, therefore, as
a result of a request by both sides that I not give that
instruction, I'm not giving it to them. '

MR. DENNY: That is correct on behalf of the defense,
your Honor. |

MR, KAY: That is correct, your Honor,
THE COURT: And as to lesser included offenses, thera
has been & specific reguest on the part of the defendant that
those not be given.

MR. DENNY: That is correct also, your Honor.

Your Honor, you are going to permit the additional
aygument?

THE COURT: Yeaa.

(whereupon, the following proceedings were had in
open court within the presence and hearing of the juryt)

THE COURT: All right, the record will show Mr. Davis to
be preseﬁt with his counsel and all the jurors are present.

I'm going to permit ~= it is rather unusual --
but I'm going to paermit the defendant to re-open argument for
three minutees only and the People to reply for three minutes
only on a point which was raised in Mr. Ray's closing argumnnt;

The'cburt doag not wish by reason of doing this
tﬁ indicate éo you that the Court is in any way emphasizing
the;pbiht.which these gentlemen will be discuwsing.

MR, DENBY: Thenk you, yotr Honor.

Ladies and gentlemen, I was somewhat surprised,

1 Yoy R
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appalled, bawilgare§ and_amgged £o hear Mr. Kay tell you th;t
in regard to overt ;éé nﬁmber‘one. the only act which is left
to them to support their conspiracy charge, because it ip
phrased in the form that "On or about July 25th, 1969, the said
defendants, Daéis, Atkins and Beausoleil did ¢ravel to the
vicinity of 964 0ld Topanga Canyon Road," you might assume for
the sake of thelr argument that this meant if all three of
them got there any time on or about July 25th. And "on or
about® doesn't hnecessarily mean the date itself. It could
be one day or several days on either side. 8o that you could
have the overt act proved if you found that Bruce Davis arrived
there any time. And that Susan Atkins and Robert Beausoleil
were also there any time.

Well, it iz hard enough to get the Peéocple to put
in wxitiﬁg their conspiracy charge, as I told you before. They
didn't do it in the Shea case for their own reasons. They've
done it here ang it must be sort of in the words Of the
vernacylar, the legal vernacular, at least construed strictly
againgt the pleader. They're the Ones that plead it. They
can plead it any way they wiant to. And thay have pled this
specific overt act. That doesn't mean as you read it, like
any intelligent person, and like the pleader pled it, that if
they got there any timée. It means, easentially ~- and they
were going to try to prove to you that all three of them

went * there togesther on the 2Bth of July, 1969,

¥ow, lastly, you cannot prove that overt act
by any statement purportedly made by the defendant to Ella

Bailey.
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' going to receive an instruction because up until Mr. Kay's

Now, you're not going to receive an instruction on
this, but I am not misleading you as to the lay. You're not
argument, ih,didn'g Bvenlseém to be a relevant point. The only
point that the<§ecple relied on was supposedly the fact that
Bruce Davis was that folrth persdn in the c¢ar driving to the
Beaysoleil house on the night of July 25th, just as they pled,
but which they were not able to prove. But under the law, you
cannot f£ind that he was there at any time by virtue of a

statement made to him. You pust find it by independent

svidence. And there's none, other than the statement purportedly

made to him -~ to Ella Jo Bailey by him.
£0 I've been glven this opportunity ko clear that up

I was taken by surprise. I think the Court was taken by surprisg.

If not -~ yau will not receive an instruction, but I have not
misled vou I think as to the law and I thank you for the
opportﬁnity and I thank the Court for the opportunity to clear
this up. Thank you.

MR. KAY: I might reply brlefly that the Court was not
surprised and the Court sald that on.the recoxrd. &nd; of
course, the reason the Court wasn't surprised, because if you
took what Mr. Denny just sald, it doesn't make sense, because
obviously where is Mary Brunnex? If we wexe talking about the
fact that they all went together at once, there's no dispute
that Mary Bruaner was in that car wheil they all traveled
together, But you don’t see her name in overt act number one
and, obviously, if we were talking about all of them going

together, she would be included in that because there's just
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absolutely no dispute. Mr. Denny deesn't even dispute that

as she went along, so 1f what she was saying is =0, Mary

Brunner's name, & submit, would be in overt act number one and

it isn't,

THapk you vezy much,
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THE COURT: Ladies and gentlemen of the jurys
It now becomegs my duty to instruct you onthe law
involved in this case, and it is your duty as jurors to follow
thewlhwiaé Et épﬁlies to this case and as I state it to you.

You need not tike notes, as I give these instruc~

‘tioni onthe law to you, because I will make these instructions |

. available to you in the jury room.

"' - As jurors it is your exclusive duty to decide all

guestions of fact submitted to you and for that purpose to

1 determine the effect and value af the evidence. In performing

this duty you must not be influenced by pity for a defendant or)

by passion or prejudice agalnst him, You must not be biased

| against a defendant because he has been arrested for this

offense, or because a charge has been filed against him, or
because heé has been brought to trial. None of these facts is
evidence of his gullt and you must not infer or speculate from
any or all of them that he is more likely to be guilty than
innocent.

In determining whethex the defendant is gullty ox
not guilty, you must be governed solely'by the evidence
received in this trial and the law as stated to you by the‘
Court. You must not be governad by mere sentiment, conjectufe,
sympathy, compassion, prejudice, public opinion ox public -
fealing. Both the People and the defendant have a yight to
expect that you will conscientiously vonsider and weigh the .
evidence and apply the law of the case, and that youw will reach
a just verdict regardless of what the consequences of sucﬁ a

verdiet may be.
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Now, if in these¢ instructionsg the Court repsats any

rule, direction or idea, or states the same in varying ways,

no emphagis is intended and you must not draw any inference
| therefroms You are not tb single ouk any certain sentence oxr -

| any individual point or instruction and ignore the others. You

are to consider all the instructions as a whole and are to

' regard each in Ehe light of all the others.

The order in which the instructions are given has

“‘noxsggpifibance as to their relative importance.

Prom time t0 time there has been colloguy beétween

_éounﬁél‘oribdlloquy or argument between Court and counsel which

remarks were not referring to a stipulation regarding evidence.

You are instructed that you are not to allow such exchanges to

| enter into your juddment in any way.

You must not consider as evidence any statement of

counsel made during the trial; howevex, if counsel for the

-parties have stipulated to any fact, or any fact has heen

admitted by counsel, you will regard that fact as being
conclusively proved as to the party ox parties making the
stipulation or adaission.
A “stipulation," is an agreement between attorneys
as to matters relating to the trial. :
As to any question to which an objection was

sustalned, you must not speculate as to what the answer wmight

' have. been or as to the reason for the objectien.

You must never speculate to be true any insinua-

tion suggested by a question asked a witness. A gquestion is not

evidence and may be considered only if it supplies meaning to
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-

r

the answar.

You must not consider for any purpose any offer
of evidence that was rejected, ®r any evidence that was
stricken out by the Court; such matter is to be treated as
though you had never heard it.

The masculine form as used in these instructions
applies egually to a female pexgon. |

Certain evidence was admitted for a limited
purpose during the course of this trial,

At the time this evidence was admitted ydu were

- O
admonished that it could not be considered by you for any

.|, purpose other than the limited purpose for which it was

adimitted,

T «'7 . tYou are again instructed that you must not
consider such evidence for any purpose except the limited
purpose for whichit was admitted.

Every person who testifies under oath is a witness.
You are the sole and exclusive judges of the gredibility of
the witnegses who have testified in this case.

In éetérmining'the credibllity of a witness you
may consider any matter that has a tendency in reason to
prove or disprove the truﬁhfulnea& of his testimony, includihg
but not limited to the followilng: A

His demeanor while testlfying and the manner in
which he testifies;

The character of his testimony;

The extent of his capacity to perceive, to

recollect, or to communicate any matter about which he testifi

3H
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The extent of his opportunity to perceive any
matter about which he testifies;

His characteir for Honesty or veragity or theiz

{ opposites;

The existence dor nonexistence of a bias, interest

or other motive;
A gtatement previously made by him that is consis~

tent with his testimony;
A statement made by him that is inconsistent with

. |+ any part of his testimony:

The exlstence or nonexistence of any fact testified
to by him; ‘
o U 00y VHis attitude towaxd the action in which he

e
“

‘testifies 6r”é6Wards the giving of testimony:

)

SRS A Higs aduission of untruthfulness;

His prior convigtion of a felony.

¥




l"!"‘ﬁ“

e

10

1
12
13
u

15

16

VAN R

18

I
»

2i

23

24

26

27

28 |

8279

The fact that a witness had been convicted of

a felony, if such be a fact, may be considered by you only
for the purpose of determining the credibility of that
witness. The fact of such a conviction doeg not necessarily
destroy or impair the witness' credibility. It is one of
the ﬁircumstances that you may take into consideration in
weighing the tastimony of such a witness.

| A witness willfully false in one material part
of his testimony is to be distrusted in others. You may
reject the whol§ testimony of a witnese who willfully hasg
testified falsely as to a material point, unless, from all
the evidence, you shall believe the probability of truth

“favors his testimony in other particulars.

However, discrepancies in the witness' testimony

or between his testimony and that of others, if there were

. any, do qou_nfceasarily mean that the witness should be
'diséfidiﬁédg'_FaiIure of recollection is a common experience;

‘gnd}iﬁqocent misrecollection is not uncommon., It is a fact,
fél#é;'éhit‘ﬁwo persons witnessing an incident or a trans-

: agtianogcep~w;11 see or hear it differently. Whether a

discrepaﬁcy pertains to a fact of importance or only to a

trivial detail should be considered in weighing significance.
You are not bound to decide in conformity with

the testimony of & number of witnesses, which does not

produce conviction in your mind, as against the testimony

of a lesser number or other evidence, which appeals to your

mind with more convincing force. Testimony which you believe

given by one witness is sufficient for the proof of any fact. |
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- This does not mean that you are at libexty to
disregard the testimony of the greater number of witnesses
merely from caprice or prejudice, or from a desire to favor |
one side as sgainst the other. What it does mean, is that you
are not to decide an issue by the simple process of counting
the number of witnesses who have testified on the opposing
sides, It mweans that the final test is not in the relative
'number of witnesses on thé respective sides, but it is in
the relative convincing foxce of the evidence.

In this case testimony given by a witnegs at a
prior proceeding has been read to you from the Reporters!
Transcript of that proceeding., You are to consider such
testimony in the same light and in accordance with the same
riles which you have been given as to testimony of witnesses
who have testified here in court.

A statement made by a defendant other tham at his

. trial may'be either an admigsion or a confession.

An admission 1s a statement by a defendant, which
by itself 13 not sufficient to warrant an inference of guilt,
But which tentds to prove guilt when considered with the rest

1. .o% -the evidenne.

& T'.’Lr \.'W ' A confession is a statement by a defendant which

disclosei his intentiqnal participation in the criminal sct
£or which he is on trial and which discloses his guilt of
that crime,

You are the exclusive judgés &8s to whether an
admission or a confession was made by the defendant and if the
gtatement is true in whole or in part. If you should find
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.défendant guilty of a charge based upon circumstantial evyidence),

* you must find that the circumstances asre consistent with guilt
‘ éstablish éuilt‘are'proved beyond a reascnable doubt.

" has béen‘éohmiited, is not sufficient in itself to establish

that such statement is entirely untrue, you must reject it.
If you find it is true ig part, you may consider that part
which you find to be true. | _

Evidence of an oral admission or an oral confession
of the defendant ought to be viewed with caution,

‘ No persén may be convicted of a criminal offense
unless there 1s some proof of each element of the crime
independent of any confession or admission made by him
outside of this trial.

The idenﬁity of the person who is alleged to
have committed a cyrime is not an element of the cyime nor
is the degree of the crime, Such identity or degree of the
crime may be established by an admission or confession.

If you are First satisfied that there exlsts some .
proof of each element of the crime, independent of a confession
or admission, them you may coqsider evidence, which yoﬁ bEIiQVﬁ
of any such confession or admission to augment such proof,
if in your judgment, it heas that effect.

Nevertheless, before you may ultimately find &
and cannot be reconciled with any other reasonable conclusion,
:andﬂéhae a}iﬁfﬁp;s in a set of clrcumstances necessary to

BERTSS '+ The flight of & person immediately after the

;commission gf a crime, or after he is accused of a crime that

his guilt, but is a fact, which, if proved, may be considered
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26| 4

by you in the light of all other proved facts in deciding
the question of his guilt or innocence. Whether there was
flight and the weight to which such circumstance is entitled

are matters for the jury to determine.
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:f*diQQ;as@g by the evidence or who may appear to have some kiiowl-

" adge quthe events, or to produce all objects Or documents

Motive is not an element of the crime charged and
need not be shown. However, you may consider motive oxr lack of
aotive as the circumstance in this.caée. Fregence of motive may
tend te establish guilt. Absence of motive may tend to |
establish innogence. You will therefore give its presence or
absence, as the case wmay be, the weight to which you £ind it to
be entitled.

Evidence that on some former occasion a witness
made a statement or statements that were consistent or ine
cénsiatent with his testimony in this trial may be congildered
by you as eviden&e of the truth of the facts as stated by the
witness on such former occasion. However, you_afe not bpund
to accept such statement or statements to be truthful in whoIe"
or in part, but you should give to them the weight to which
you would findg them to be entitled.

i Y. + Nelther side is required to call ag witnesses all

pérsons who may have been present at any of the events

mﬁﬁtﬁpﬁe&;&r suggested by the evidence.

A person is gualified to testify as an sxpert i£
he has special knowledge, skill, experience, training or .
education sufficient to qualify him as an axpért on the subjecﬁ
of which his testimony relates,

Duly qualified experts may give their opiniohs on
questions it controversy at a trial. To aséistAyou in
deciding such questions, you may consider the opinion with the

reasons given for it, if any, by the espert who gives the -
. i3
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opinion. You may alsc consider the qualifications and
credibility of the expert.
In resolving any cvonflict that may exist in the

i testimony of expert witnesses, you should weigh the opinion of

one expert against that of another. In doing this, you should

congider the relative qualifications and credibility of the

| expert witnesses, as well as the reasons for each opinlon and

the facts and othexr matters upon which it was based.

You are not bound to accept an expert opinion as
conclusive, but should give to Lt the weight to which you f£ind
it to he entitled., VYou may disregard any such opinion if you
find it £o be unreasonable, |

In detexmining the welght to be glven to an opinion.
expressed by any witness who did not testify as an expert |

witness, you should consider his aredibility, the extent of his

opportunity to perceive the matters uwpon which his opinion is

based and reasons, 1f any, given for ik. - You are not required

to accept such an opinion but should give it the weigdht, if

, hny, to thgh you find it entitled.

In-examlnzng an expert witness, counsel may

propouhd to him a type of guestion known in the law ac a hypo-

= hhéﬁidéi‘question. By such a question the witness is asked to

. &ssumé to be true a hypothetical state of facts, and to glve

an opinion based on that assumption,

In permitting such a guestion, the Court does not
rule, and doeg not necessarily find that all the assumed facis
have been proved. It only determines that those assumed facks

are within the probable or possible range of the evidence. It
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is for you, the jury, to £ind from all the evidence whether ox
not the facts assumed in a hypothetical question have been
proved, and if you should find that any assumption in such a
guestion has not been proved, you axe to determine the =ffect
of that failurxe of proof on the value and weight of the expert :
opinion based on the assumption.

If you should find that evidence was willfully
suppressed in‘oxaer to prevent its being presented in this
trial, you may congider such suppression in determining what
inferences Lo draw from the evidence or facts in the case,

And whexe weaker and less satlsfactory evidence is
offered when it appears that gtronger and wore saﬁisfactorg
was within fha powar of the witness, the evidence produced
should be viewed with distrust.

An accomplice is one who is liable to hbe
prosecuted for the identical offense charged against the
defendant on trial.

To be an accomplice, the person must have knowingly
and with eriminal intent aided, promoted, encouraged, or
instigated by act or advice, or by act ang advice, the
gommigsion of such offense.
it is the law that the testimony of an accomplice

i ",‘_,"1 . ‘ o
ought to be viewed with distrust,

This does npt mean that
" give to it the weight to which you f£ind it to be entitled aftex
7-*é£amiﬁing:it with care and gaution and in the light of all the.
avidence in the case.

A gonviction cannot be had upon the testimony of
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4l 4 1 | an accomplice unless it is corroboratéd by such other evidence
.,‘ 2 | that shall tend to connect the defendanf with the commission ‘of"i
, 8 | the offense. '
' 4 ] The corroboration of the testimony of an accomplice’

5 reguired by law may not be supplied by the testimony of any ox
6 | all of his accompliceg, but must gome from othex avidence.
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b4e-1 1 - Coxroborative evidence iz evidence whether
. o 2 circumstantial or direct of some act or fact related to the
. 3 offense which, if believed, by itself and without any ald,
) s | interpretation or direction from the testimony of the
5 accomplice, tends to connect the defendant with the commission
6 of the offense charged.
7 ‘ However, it is not necessary thet the corroborative
8 evidence be sufficient in itself to establish aevery element |
s | of the offense charged or that it corroborate every fact to
10+ which the accomplice testifies.
| In determining whether an accomplice has been
2 | corroborated, you must first assume the testimony of the
‘ B [ accomplice has been removed from the case. You must then
N 1 determine whether there is any remaining evidence which
. g 1 tends to connect the defendant with the commission of the

6 | offense.

1 If there is not such independent evidence which
2 |  tends to connect the defendant with the commission of the

19 offense, the testimony of the accomplice is not corroborated.

2 If there is such independent evidence which you

# | believe, then the testimony of the accomplice ia corroborated, |
2 Merely assenting to or alding or assisting in the

# commission of a crime without guilty knowledge or intent is

# | wneot criminal, and a person so assenting to, or aiding, or
. » .| a&ssisting in, the commission of a cxime without guilty
% ] l;nowledge or intent in respect thereto, is not an accomplice
. o ,'? 1 in the commission of such crime.

® - . Every person who, after a felony has been
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" committed, bharbors, conceals or aids a principal in such

felony, with the intent that saild principal may avoid or .
escape from arrest, trial, conviction or punishment, having
knowledge that sald principal has committed such felony or
has been charged with such felony or convicted thereof, is
an accessory to such felony.

An accessory to a felony is not, solely by reason

of being an accessory, an accomplice in the commission of

that felony, '
In Count II the defendants, Bruce McGregor Davis,
Charles Manson and Susan Denise Atkins, are charged with
conspiracy to commit murder and robbery in violation of
Sections 182;1, 187, and 211, of the Penal Code of Californig,x
a felony, as follows:
That on or about the 25th through the
28th day of July, 1969, at and in the County of
Los Angeléa, State of California, the sald defendants,
Bruce McGregor Davis, Charles Mangon, and Susan Denise’
Atkins; did willfully, unlawfully and feloniously and
knowingly conspire, combine, confederate and agree
together snd with other persons whose true identity
is uﬁkncwn to commit the crime of murder, a violation
of Section 187, Penal Code of California, a felony
and of robbery, a violation of Sectiom 211, Penal
Code of California, a felony.
It is alleged that the following were overt acta
which were committed i{n this state by one or more of the

-defendanta for the purpose of furthering the object of the

v
LS

[
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E O

. conspiracy: '~

¥

, -
3

o

=}5,51The Court has stricken overt act ¥0. 2 and overt

acéiuo@ 3. Remaining is overt No. 1, which alleges:
4.7 . That on or about July 25th, 1969, the

!

said defendants, Bruce McGregor Davis and Susan
Denige Atkins and Robert Beausoleil did travel to
the vicinity of 964 (1ld Topanga Canyon Road, Malibu,
in the County of Los Angeles.
The defendants are also charged with the
commission of the following public offenses:
| In Count I they are charged as follows:
That on or about the 27th day of July,
1969, at and in the County of Los Angeles, State of
California, the said defendants, Bruce McGregor
Davis, Charles Manson, and Susan Denige Atkins
did willfully, unlawfully and felomiously and with
malice afﬁrethought murder Gary Alan Hinman, a
human being.
' Count 1II alleges:
That between the 16th dey of August,
1969, and the first day of September, 1969, at
and in the County of Los Angeles, State of California,
the said defendants, Bruce McGregor Davis, Charles
Manson and SteveGrogan, did willfully, unlawfully,
and feloniously and with malice aforethought murder
Donald Jerome (Shorty) Shea, a human being.
When, as in this case, it is alleged in Counts I

and II that the ¢rime charged was committed *on or aboutt! a
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 certain date, if the jury finds that the crime was committed

it is not necessary that the proof show that it was committed

,on‘thathp;qcige date; it 1s sufficient 1f the proof shows that
'thhacrimﬁhﬁéajgonmitted on or about that date.
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*‘abl@ unbt whether his guilt is satisfactorily shown, he is
_entitled to an acquittal. This presumption places upon the

| state the burden of proving him gullty beyond a reasonable

- which, after the entire comparison and consideration of all of

" pbject, or anything presented to the senses offered to prove the

The prosecution has elected to reply on the acts |
testified to have Occurred between August 16, 1969 and September
1, 1262, as constituting the offense charged against the
defendant in Count III of the indickment, the alleged Shorty
Shea murder. A o

You must not find the defendant guilty of the offense
80 charged against him unlesc you £ind that he committed such
offensa within that particular time, regardless of your belief
as to the cdmmiséion of the offense by the defendant or some
other person or persons at some other time.

v

- b A defendnnt in a criminal action is presumed to be

i

innocenu untll the contrary is proved, and in case of a reason-

doubt, Reasonable doubt is defined as follows: It is not a
mere poesible doubts because everything relating to human
affairs, and depending on moral evidence, is open to some

posgible or imaginary doubt. It is that state of the case

the evidence, leaves the minds of the jurors in that condition
that they canhab say they feéel an abiding conviction, to a
moral certainty, of the truth of the charge.

The testimony of a witness, a writing, a spaterial

existence or nonexistence is either direct or clrcunstantial

evidence.

Divect evidence meane evidence that directly proves
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A -

a fact, without an inference, and which in itself, if true,
conclugively establishes that fact.

Circumstantial evidence means evidence that proves
a fact from which 2n inference of the existence of anothex fact
may be drawn.

An inference i3 a deduction of fact that may log-

iecally and reasonably bé drawn from another fact or group

of facte established by the evidence.

It is not necessary that facts be proved by direct
evidence. They may be proved also by cirfcumstantial evidence
oxr by a combination of direct evidence and circumstantial
evidence. Both direct evidence and circumstantial evidence are

acceptable as a means of proof, MNelther is entitled to any

g;éate:?waight'than the other.
L . T r;!‘; :‘

L

" You are not permitted to find the defendant gullty 4
ang‘qriMe charged against him based on circumstantial evidence |
unléss the proved circumstances are not only consistent with
ﬁﬁeﬁﬁﬁéoéﬁ that the defendant is guilty of the crime, but
cannot; be reconciled with any other trational conclusion and
each fact which is essential to complate a met of circum-
stances necessary to éstablish the defendant's guilt has been
proved beyond a reasonable doubt.

Also, if the evidence as to any particular Count
is susceptible of two reasopable interpretations, one of which
points to the defendant's guilt and the other to his innocence,
it is your duty to adopt that intexpretation which points to
the defendant's innocence, and reject the othex which points

to his guilt.
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| eximes -

aAll persons concerxned in the commission of a crime
who either directly and actively commit the act constituting
the offensge or who knowingly and with criminal intent aid and
abet in its commission or, whether present or not, who advise
and encourage its commission, are regarded by the law as |
principals in the crime thus committed and are equally guilty
thexeof. '

A person alds and abets the commission of a crime

if he knowingly and with criminal intent aide, promotes,

encourages or instigates by act or advice, or by act and advice,

the commission of such crime,
One who has knowingly and with criminal intent

aided and abetted the commission of a crime may texminate his

Liability and end his responsibility for the crime by notifying
| the othex party or parties of whow he has knowledge of his

intention to withdraw from the commission of the crime and by

_doing'av;pyﬁglgg in his power to prevent its commission. If
I o "‘ 1, '.t_ ;

-1 "I ndtice to the other party or parties is impossible or

. 1 impréackicable he may end his responsibility by doing evexrything

2 ,‘infhia power to pravent the commission of the contemplated

I 3

A consgpiracy is an-agreewent between two or wmore

| persons to gommlt the public offense of murder and robbery and

with the specific intent to commit such offenses, followed by
an overt acﬁ committed in this state by one or nore of the
parties for the purpose of accomplishing the object of the
agreement, Conspiracy is a crime.

In order to find a deiendant guilty of conspiracy,
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t in addition to proof of the unlawful ayteement, there must be

2 proof of the commission of at least ohe of the overt acts

3 alleged in the indictment. And there's only one alleged,

ag you know, ladies and gentlemen, |

4 It is not necessary to the guilt of any particular

defendant that he himself comaitted the overt act, 1f he

was one of the conepirators when such an act was comaltted.
The term "overt act" means any step taken or act

conmitited by one or more of the conspirators which goes beyond |

1 mere planning or agreement to commit a public offense and which

H step or act is done in furtherance of the accomplishment of the

object af the conspiracy.

13 )
To be an "overt act,"” the steps taken or act

14
commltted need not, in and of itself, constitute the ¢rime or

15 :
even an attempt to commit the crime which is the ultimate chject

16 ) ’ ; .
of the gonspiracy. Nor is it reguired that such slep Orx act,

i . , .
. in and of itself, be a criminal or an unlawful act.

18
Each member Of a criminal congpiracy is liable

19 ‘
for each act and bound by each declaration of every other

20 .. .
] mqhb&t‘of the conspiracy if that act or said declaration is

' in Furtherance of the object 0f the conspiracy.
22 .

fa
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for an act of the co~conspirator that follows as one of the

The act of one conspirator pursuant to or in

furtherance of the common design of the comspiracy is the act |

1. of all conspirators. Every conspirator is legally responsgible

probable and actual consequences of the cbject of the conspira

- even though it was not intended as a part of the original planx
- ahd.even éhgugh-hé*waa not present at the time of the commissig

- of .such gct.

| 11t is not necessary in proving a conspiracy to

|, - show,a meeting of the alleged conspirators or the making of

an, expres:‘of formal agreement. The formation and existence

6f a congpiracy may be inferred from all circumstances

tending to show the common intent and may be proved In the
same way as any other fact may be proved, either by direct
testimony of the fact or by clrcumstantial evidence, or by
both direct and circumstantial evidence.

Evidence that a person who is in the company of

or assoclated with one or more other persons who are alleged

.and have been proven to have been mewbers of a conspirscy is

not, in itself, sufficient to prove that such person was a

member\of the alleged conspiracy.

Every person who joins a ¢riminal conspiracy after

its formation and who adopts its purposes and objects, is
1isble for and bound by the acts and declarations of other
members of the conspiracy done and made during the time that
he is a member and in pursuance and furtherance of the
congpiracy.

A person who joins a conspiracy after its
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e

| ¢ the pature, objectives and purposes cf the conspiracy, but

:"and cease to be a party to the conspiracy, but his 1iability
' for the acts of his co-conspirators continues until the

LT ) ‘.,]‘ . )

'Aieffective;ﬂithdraual, until he effectively withdraws from the

3 | congpiracy. -

formation ig not liable or bound by the acts of the co-
conspirators or for any crime committed by the co-conspirator
before such person joins and becomes a member of the conapirajy.
Evidence of any acts or declarations of other
conspirators prior to the time such person becomes a member

of the conspiracy may be considered by you in deternining

for no other purpose.

%

. Any member of the conspiracy may withdraw from

-

Intorder to effectively withdraw from a conspiracyl
there must be an affirmative and bona fide rejection or
repudiation of the conspiracy which must be communicated

to the other cohspitntqra of whom he has knowledge.

1f a member of a conspiracy has effectively withe
drawn from the conspiracy he is not thereafter lisble for
any act of the co-conspirators committed subseguent to his
withdrawal from the conspiracy, but he is not relieved of
responsibility for the acts of his co-conspirators committed
while he was a mewmber.

Evidence of the commisgsion of an act which
furthered the purpose of an alleged conspiracy is not, in
itself, sufficient to prove that the person committing the
act was a member of such a conspiracy.

No act or declaration of a conspirator that 1is
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committed or made after the conspiiacy has been terminated
is binding upon his co-conspirators, and they are not
criminally liable for any stuch- act.

Any evidence of a statement made by one alleged
conspirator other than at this trial shall not be considered
by you as against anotﬁer alleged conspirator unless you
shall first determine from other independent evidence that

at the time the statement was made a congpiracy to commit a

:_¢rime existed and unlesg you shail further determine that the

’étatement was made while the persén.making the statement was

¥
)

- om

participating in the conspiracy and before or during the time
the person against whom it was offered was participating in
the conspiracy and finally, that such statement was made in

‘ furt@erance of the objective of the conspiracy.

Il
.t

. The word "statement" as used in this instruction
inp}g§es‘any oral or written verbal expression or the non- |
verbal conduct of a person intended by him as a substitute
for oral or written verbal expression.

In connection with Count III of the indictment,
the Court has permitted you to hear the puiported statement
of Charles Manzson to Damny DeCarlo related by witness
Barbara Hoyt and the alleged statement of Charles Manson
to witness John Swartz, referring to the alleged disposition
of the body and concealment of the alleged death of Donald
Shea, respectively. '

The fact that the Court has permitted you to
hear such alleged statements of Mr. Manson does not thereby

mean that you may use the statements of Mr. Manson against Mr. |




10

11

27

i’ 1 the crime and dispose of his body; and

14

L 15

16

PR

17
I8
10
20
21

22

ho

3

24

25

26

a7

28

8298

Davis. Whether you do utilize such statements is a matter
for you to decide basing your judgment upon the evidence.
But you shall not consider any such statement of Mr. Manson
orlin.any way use it against Mx, Davis, and you are in fact
directed to strike sny such statement of Mr. Manson from
your deliberations; even though you may believe that Mr.
Manson did make such'statemant, unless you shall first
determine that there exists other evidence, which you beliave,
which 1s:wholly'inGEpendent of the statement, and which
independent evidence establishes all of the following:
One. That there was a couspiracy not just to

. murder Donald Shes, but to murder Donald Shea and to conceal

Two. That the sald conspiracy to murder and
Qaneal the crime and dispose of the body was, at the time
that Charles Mhnson made the statement, still in existence;
@nd /

Three. Thet Bruce Davis was, before or at the

T time the statement‘was made, participating in the conspiracy

to murder and conceal the crime and dispose of the body; and

Four. That the statement was made in furtherance
of the objective of the comspiracy to conceal the crime and
dispose of the body.
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'A'Iﬁ?the crime charged in Count II of the indicte
ment, there must exist & union or joint operation of act or
conduct and a cattain specific intent, _ |

In the crime of conspiracy to commit murder and
robbery, there must exist in the mind of the perpetrators
the specific intent to kill and permanently deprive the
victim of some personal property, kill the victim and to
permanentlf deprive him of some petrsonal property, and
unless such combilned specific intent so exists that crime
igs not committed. .

The intent with which an act is done is shown
by the circumstances attending the act, the manner in which
it is done, the means used, and the scundness of mind and
discretion of the person committing the act.

For the purposes of the cage on trial, you must
assume thst the defendant was of sound mind at the time of
his alleged conduct which, it is charged, constituted the
crimes described in the indictment.

The specific intent with which an act is done
may be manifested by the circumstances surrounding its
commissior. But you may not find any defendant guilty of
the offense charged in Count 1 based upon the unlawful
killing of a human being occurring as the result of the
commission or attempt to commit the crime of robbery,'aa
distinguished from willful, deliberate and premeditated
murder of the firgt degree as thet type of murder is

- defined elsewhere in thege instructions, unless the proved

- circumstances not only are congistent with the hypothesis
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away the personal property of another of amny value with the
specific intent to deprive the owner permanently of his

| | propeity, but aré irreconcilable with any other rational

\
k)

that‘he'ﬁad théldpééific intent to steal, take and carry

conclusion,

You may not f£ind the defendant guilty of the
offense charged in Count II unless the proved circumstances
are not only consistent with the hypothesis that he had the |
specific intent to murder and rob but are irreconcilable with
any other rational conclusion,

Also, the evidence as to such specific intent
is susceptible of two reasonable interpretations, one of which
points to the existence thereof and the other to the absence
thereof, you must adopt that interpretation which points to
its sbsence. 1f, on the other hand, one interpretation of the
evidence as to such specific intent appears to you to be
reasonable and the other Interpretation to be unregsonsable,
it would be your duty to accept the reasonable interpretation
and to reject the unreasonable,

Criminal homicide consists of two essential
elements: One, proof of the death of the alleged deceased,
and, two, proof that the death was caused by a criminal
agency. Both eléments may be proved by direct evidence alone |
or by circumstantial evidence alone, or by a combination of
both.

Recovery or production of the body of the alleged
deceased is not an essential element of criminal homicide.

The absence of the body of the alleged deceased, however, is
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" a 'matter which you may consider in determining whether the

{

homicide alleged in Count III was ccimmitted.
Mhrder 18 the unlawful killing of a human being,

PR

with.malice "aforethought.

" o “nhlice“ may be either express or implied.

Halice 1s express when there is manifested an

1. intention unléwfully to kill a human being.

Malice is implied when the killing results from
an act involving a high degree of probabllity that it will
result in death, which act is done for a base, anti-spcial
purpose and with a wanton disregard for human life or when
the killing is a direct causal result of the perpetration or
the attempt to perpetrate a felony inherently dangerous to
human life.

The mental state constituting malice aforethought
does not necessarily require any ill will or hatred of the
person killed,

"Aforethought" does not imply deliberation or
the lapse of considerable time, It only mesns that the
required mental statement precede rather than follow the act.

All murder which is perpetrated by any kind of
willful, deliberate and premeditated killing with malice
aforethought is murder of thg first degree.

The word "deliberate" means férmed or arrived at
or determined upon as a result of careful thought and welgh-
ing of considerations for and against the proposed course of
action. The word\“premeditated" means considered beforehand.

If you find that the killing was preceded and
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"

accompanied by a clear, deliberate intent on the part of the
defendant to kill, which was the result of deliberation and

premeditation, so that it must have been formed upon pre=-

. existing reflection and not under a sudden heat of passion

or other condition precluding the ifdea of deliberation, it is |
murdex of the first degree,

T EThé'lnﬁrdoes not undertake to measure in units of

. time the length of the period during which the thought must

,bé:pondenéé:bafore it can ripen into an intent to kill which
.- i truly deliberate and premeditated, The time will vary

with different individuals and under varying circumstances.
The true test is not the duration of time, but rather the
extent of the reflection. A cold, calculated judgwment and
decision may be arrived at in a short period of time, but
& mere unconsidered and rash impulse, even though it
include an intent to kill, is not such deliberation and
premeditation as will fix an unlawful killing as murder of
the first degree. To constitute a deliberate and premedi-
tated killing, the slayer must weigh and consider the question
of killing and the reasons for and against such & choice
and, having in mind the consequences, he decides to and does
kill.

The unlawful killing of a human being, whether
intentional, unintentional or accidental, which occurs as
a result of the commission of or attempt to commit the crime .
of robbery, and where there was in the mind of the perpetratox
the specific intent to commit such crime, is murder of the
first degree. | |




i

R

~

o

fnat

10 -

1

12

13

14

15

17
i |

._19“ ',

8303

The specific intent to commit robbery and the

commission or attempt to commit such crime must be proved

| beyond a reasonsble doubt.

1f a human being is-killed by any one of several
people jointly engaged at the timz of such killing in the
perpetration of, or attempt to pexpefrate, the crire of
robbery, and if the killinyg is done in the furtherance of a

corzzon dzoipn and agreement to corwit such orime or ic an

- ordinmary and probuble rosult of the pursuit of that decirm

and agreement, a2ll such persons sc jointly ongaped are puiliy
of murder of the Ffirst degree, whether the killing is inten-
tional, unintentional, or accidental.

If a human being is killed by -- strike that.

e Robbery is the taking of personal property of

|! . any value in the possession of another, from his person or
16

immediate presence, and against his will, accomplished by

means of force or fear and with the specific intent

- R - .
© permanently to deprive the owner of his property.

. It is the constitutional right of a defendant in
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TA‘E'érimingl trial that he may not be compelled to testify.

:Thuajthe_decﬁsign as to whether he should testify is left to
th; defendaﬁé; écting with the advice and assistance of his
attorney. You must not draw any inference of guilt from the
fact that he docs ookt testify, nor should this faet be
discussed by you ox cmter into your deliberations in any way.

In deciding vhether or not to tostify, the
defendant may choose to rely on the state of the cvidence

and upon the failure, if any, of the People to prove evexry
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esgential element of the charge against him, and no lack of
testimony on the defendant's part will supply a faillure of
proof by the People sc as to support & finding against him
on any such essential élement.

MR, KAY: Your Honor, excuse me s moment, May we
approach the bench on the record?

THE COURT: Yes.

(Whereupon, the following proceedings were had
at the bench among Court and counsel, outside the
hearing of the jury:)

THE COURT: We can gé off the record a minute.

(Vhereupon, a discussion was had off the record
among Court and counsel at the bench.)

(Whereupon, the following proceedings were had
in opeﬁ court within the presence and hearing of the
Jury:)

THE COURT: 1If a human being 1s killed by any one of

séveral persons engaged In the perpetration of, or attempt

to perpetrate, the crime of robbery, all persons who elther
directly and actively commit the act comstituting such crime
or who knqwingiy and with criminal intent aild and abet in
ita commiasicn or, whether present or not, who advise and
eneduragh 1#5 commission, are guilty of murder of the first
degree, whether the killing is intentional, unintentional or
accidental. |

Each count charges a separate and distinct
offense. You must decide each count separately on the

evidence and the law applicable to it, uninfluenced by your
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- 25

decision as to mny other count, The defendant may be
c¢onvicted or acquitted on all -- by any or gll -~ strike
that.,

The defendant may be convicted or acquitted on
any or all of the offenses charged. Your finding as to each
count must be stated in a separate verdict.

' I have not intended by anything I have said or
done, or by any questions that I may have asked; to intimate |
ot suggeat that you should find tobe the facts on any'queh-
tions submitted to you, or that I believe or disbelieve any
witness, ‘

If anything I have done or said has seemed to
so indicate, you will disregard it and form your own opinion.

You have been instructed as to all the rules of

law that may be necessary for you to reach a verdict.

Whether some of the instructions will apply will depend upon

your determination of the facts., You will disregard any
instruction which applies to a state of fscts which you
determine does not exist. You must not conclude from the

fact that an instruction has been given that the Court is

.expreaning any opinion as to the fgets,

Both the Pecple and the defendant are entitled
to the individual opiuion of each juror.
It is. the duty of each of you to consider the

"‘cvidance for the purpoaa of arriving at a verdict 1if you
v, can do so. Fach of you must declde the case for yourself,

but should do 8o only after a digcussion of the evidence and
inatructians vith the other jurors.
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%:;ftrcorresponding form is the only verdict form to be sigoed as

" verdicts are set forth in the forms of veérdict which you

returned by you as to any particular count. If you all have

' to that count. The other forms are to be left unsigned.

{ I }ﬁgntleﬁén, will you approach the bench?

You should not hesgitate to change an opinion 1f
you are convinced it is erromneous. However, you should not
be influenced to decide any question in a particular way
because a majority of the jurors, or any of them, favor
such a decision.

The attitude and conduct of jurors at the
begioning of the deliberations are mattérs of considerable
importance, It is rarely productive of good for a jurox gt
the outset to make an emphatic expression of his opinion on
the case or to state how he intends to vote. When one does
that at the beginning, his sense of pride may be aroused,
and he may hesitate to change his positiocn even if shown
that it is wrong. Remember that you are not partisans or
advocates in this matter, but you are judges.

In your deliberations the subject of penalty or
punishment is not to be discussed or considered by you.
That 1s a matter which must not in any way affectaygur
verdict,

In this case, ladies and gentlemen, there are two

possible verdicts as to each count. These various possible
will receive. Only one of the possible verdicts may be

agreed upon one verdict as to a particular count, the
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1 durys:)

, the*péhélty éﬁbuld not enter their minds.

01, ¢+ UMR. MBNZELLA: I think so.

MR, DENNY: With the reporter?
THE COURT: Yes.
{(Whereupon, the following proceedings were had at

the bench among Court and counsel, outside the hearing of the

THE COURT: We spent considerable time in the voir dire
congerning the death penalty, and I'm sure it has entered the
jurors® minds, as it has entered ours, what we inﬁend to do in
connection with it.

Of course, as things stand in the law now, I would
suppose that we would not be going ahead with any penalty
phase, even 1f they should come back with a murder first degreed

MR. KAY: So, in other words, the Court would prevent us
from‘going ahead with the penalty phase?

THE COURT: It would be the Court’s decision to simply,
if they come back with a finding of guilty of murder of the
first degree, I would set it down for sentence three weeks
hence.

MR. DENNY: Well ~-

THE COURT: And I was wondering whether any of you have
any suggestion as to whether or not anything should be said to

the jurors? I was simply going to leave it as it is, stating

MR. KAY: 7 think that's sufficient.

a

-

1

_ MR. DENNY: I agree. It hasn't been broached at this

{

point, and anything said now would be too much.

THE COURT: All right.
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4h=~2 ! {Whereupon, the following proceedings were had in open
.-“ * 2 | court within the presence and hearing of the jurys:)
" 3 " THE GQOURT: Very well, ladlee and yentlemen, the Court is

at the end of these instructions, and you sghould now retire,
although I won't reguire you to do it tomight. I think

| arrangements have been made to gequester you for the night, and
since it is s0 late, you need not proceed immediately to begin
your deliberations, but tomorrow morning, you shall retire to a |

jury deliberation room, select one 0f your nuisber £0 act as

16
foreman, who will preside over your deliberations. In ordexr to

n
reach a verdict, all twelve jurors must agree to the decision.

12 .
As goon as all of you have agreed upon a verdict, you shall have

13
it dated and signed by your foreman and then shall xeturn with

14

il

it to thie rdom.

% Mg, Bailiff.

16
Swear the bailiff.

4.

17
THE CLERK: You do solemnly swear that you will take
18
charge of the jury and keep them together unless otherwise

19
instructed by the Court; that you will not speak to them your-

» self nor allow anyone else to speak to them upon matters connectéd
® withthis case, unless otherwigze instructed by the Court, and
* when they have agreed upon a verdict you will return them into
i - court.

| And, further, that you will take charge of the
" alternate jurore and keep them apart from the jury while they
‘are deliberating on the cause unless otherwise instructed by theg

. oo Coﬁrté go help .you God?

. THE BAILIFF: I do.
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i heartfelt thanks for your sitting so patiently and cheerfully

 jurors I have seen, all of you, and I certainly appreéciate, and

' to have evidence read back, you may have it read back by

. over the reading back of any testimony that you may wish to

. should the jury be deliberating on Saturday worning next, in

THE COURT: All right, ladies and gentlemen, Mr. Kuczera -
will have you in his charge during the time you are in
deliberations. I'll be leaving Los Angeles County tomorrow
morning £or a week. I'll be back next Tuesday. You may still

be in deliberation. If you are not, let me convey to you any
during all of these weeks. I think that you are a cut above most

I know 1'm extending the appregiation of other judges, and of
this Court, too, in saying that the duty of jurors, as you served
it, ig very much appreciated.

As you heard from one of the attorneys, if you wish
notifying Mr. Kuczera. Some other judge will be here to presid#

hear, if indeed you do wish to hear any testimony. You may not
wigh to. I notige that you tock -~ wmost of you were taking |
notes during all of the trial.
All right, good night.
{Whereupon, the jury retired at 4:36 P, M., and
the following proceedings wexe had:)
THE COURT: The record may show that I have talked with

Mr. Craven who has asked permisuion to leave paturday morning,

order o go to Bakersfield to a funeral of, I think, his wife's
relatives, a rather close relative in the family. I have tola
him thak it is guite possible that it could be arranged and that

I would let the bailiff know. S0 I'll let Mrz. Kuczera know that
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'the Couxrt has talked it over with ¢ounsel and both counsel ==

- saturday morning.

all counsel agree that Mr. Craven gould be released for that

MR. KAY: So stipulated.
MR. DENNY: Yes, it ir stipulated.

Your Honor, one thing, I know the Court is
particular in this amatbter, and I don't know who may be handling
any communications from the jury in the Court's absence, but I
would strongly reguest Lf there are any comaunications at all, |
that counsel on both sides be notified of them. I have,
myself, recently been involved through an attorney iﬁ our
office with some communicatipns that went on between a judge
and the bailiff and the jury verbally and soawe in writing and
neither counsel was advised and it created what it appears to
have been a reversibla error situwation which need not have
occurred in a very long and hard fought case. And I think it :
does get to be a very touchy situation in such coamunications.

THE COURT: Mr. Kuczera, you may tell Mr. Craven that
counsel and the Court have agreed that if‘he wishes to, he
may separate from the group on daturday morning. That means,
of course, that the jury would not be deliberating auring‘his’
absence. They would not begin deliberation until he retu;ned,’
50 that he could go to Bakevsfield. He may not want to,
because he may wish to stay with the group.

{Whereupon, the Court confered with the bailiff
up at the bench, which was not reported.)

THE COURT: The Sheriff's Office coula arrange

transportation, but I believe it would be best that the
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Bheriff's Office not do so for the juror.
MR. KAY: May I ~-
THE COURT: Either Judge Dell or Judge Keene =- I'll
be talking to either one or both of them. I think they're
both free. S0 that whoever it not busy will handle it for me.
MR. KAY: Have a nice vacation, your Honor.
MR. DENNY: Yes.
THE COURT: Thank you, gentlemen. See you a week
hence, Tuesday.
{whereupon, at %:40 P. M. an adjournment was

taken in this matter.)






