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. defendant is here, defense counsel is here, deputy district

attorney is here.

. written communication to me;that was given to the clerk in

1OS ANGELES, CALIFORNIA, FRIDAY, JUNE 25, 1971
‘9 H 45 A'-Ml

THE COURT: Now, first we will proceed in trial with the

processing of the jury in People against Steve Grogan. The

Are you ready in that respect to proceed, gentlemen?l
MR. WEEDMAN: Yes. Thank you, your Honor.
MR. KATZ: Yes. People are ready.

THE COURT: Thank you.

DONALD FERGUSON

BY THE COURT:

0 Now, Mr, Ferguson, I have here in front of me your

which you have presented 0erta1n grounds that indicate that

undodbtedly,lf*YOﬁ are held to jury service, undoubtedly

7!17

.gerious complications could result in my opln;on that could
undoubtediy prohlbit'your full attantioﬁ to this case, which
would bé paramount. " The case ébm;sﬂfirst:“ Is that correctly
stated? That is the way I analyze th;sncommunicatlon.

h-»

A Yeas.,

. Q What it safb,‘ybu prééent trueqand serioug problens
that you have?
A Yes,
THE COURT: I think your reguest is justified, It would.

seem-to me that in this case, particularly the case which is
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a very important matter, and the People and the defendant are
both entitled to jurors that can give their full attention to

the case and not something plaguing them or bhothering them that|

pulls their attention away.

Now, I think that the request is

justified.

Now, speaking to the lawyers, counsel, I would be

inclined to excuse this gentleman.

But before I make just an

arbitrary order, if there are any gquestions, any opposition

. you have to my statement or any questions you want to ask of

the juror, either counsel has full liberty to do so.
MR, KATZ: The People would so stipulate that Mr. Fergusol
may be dismissed.

THE COURT:

you desire to interrogate? How about the defense?

MR. WEEDMAN:
stipulate that Mr, Ferguson may be excused.

THE COURT: All right, Thank you. Then pursuant to
stipulation and the oxder of the court Juror No. 9, Mr.
Ferduson, is excused.

MR. FERGUSON: Thank you.

THE CQURT: ©WNow, Mrs. Rupe, I am going to let you speak
to the counsel when they gquestion you, if you will, lady. ‘Now[

first, we will get another juror.

Well, do you want to accept the ruling, or doj

Yes, your Honor, the defendant will likewise

(3]

Eal L B L S <! PR
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Tke 2., 1 THE CLERK: Margie Weltoh, W-e-l-t-o-n.

. 2 . THE COURT: Counsel; I think you have made the statement |
3 to the jury, the time element involved probably would be
§ | around, you are hazarding a guess,six to eight weeks; is that
§ probably a correct estimate?
6 { MR, KATZ: Yes, your Honor.
T 1 THE COURT: So the jurors may want to know that .a'gfain.
s All right. Now, I will examine this lady
9 briefly; theﬁ you may proceed,
10“1‘ ) MR. KATZ: May we have the name? I am sorry, I didn't
1 | get it.
2 .

THE CIERRK: Yes; Margie Welton, W-el-t-~o-n.

B THE COURT: All right, you have dgot it?

6 | Now, lady, I have —- First of all, Mr. Clerk,

please file this statement from Mr. Ferguson. Put it in the

6 f file, would you, as the Court's exhibit, or by reference --

1 for identification.

13

MARGIE WELTON
BY THE COURT:
0 Now, lady,you were in the courtroom since we

gtarted the trial :anéhis“ case; isn't that ricght?

a = ;Yes, your Honor.

Q - . And you lave been in the baqk of the courtroom.

f
's“" § -

% | Have you 1istened to. @Ii the pn:oceedings that have taken
26 " place? e Lo

o A Yes, sir. ‘f‘w f.i‘;‘” - 2

ol 0  Did you hear all of fhe statements thatI have

- v . -
L - .
LI B - .
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made to the other jurors in the jury box as well as to those

in the back of the courtroom?

A " Yes, four Honor.

0 Did you.heax}me read the charges that have been
filed against the defgndant in the case?

A ;“ Yes, six.

0 F Now, I am, 901ng to ask you to assume that you have
been selected as ; juror mn theqé;se*éﬁé you ‘have tried the
cage; the case has been, tried, that you have been sent to the
jury room to decide theicase wiéh tie{other 11 jurors.

Now, at that ;uncture -~ you. understand the jury
could make a finding of nét gullly: yoﬁ understand that?

A Yes, your Honor.

) also, the jury could make a finding of gquilty;
you understand that?

A Yes, sir.,

Q And,xincidentally, the finding must be the full

¢oncurrence or finding of all 12 of the jurors. I am puttiné

- that in g0 as to clarify this.

Now, for the purpose only of this question, let
us assume the jury has made a finding of guilty ~~ and I have
£o make thatassumption for the purpose of the question I am
going to ask -- assume they have made a finding of guilty.

Now, the jury follows up that finding of guilty
and sets thé degree of guilt as second degree murder; that
concludes the caseé. It concludes the duties of the jury,
is a better way of putting it,; in all respects the jury is

eéxcused and, basically, the case is concluded, certainly, as |
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-only for the purposetoﬁ

- were selected as a juror do you feel that yvou could be fair

far as thé jury is conceined it is concluded.

However, if the jury should make a finding of
guilty with first degree murder -~- first degree -- then the
law says the court must hold a subsequent hearing before the
same jurors. The juf¥ then.in the hearing phase or what is
called the penalty pﬁase,determines the penalty. The jury '
must determine whééhéglthe penalty is that of capital

' , ® Y “ '
punishment ox life imprisonment.
o ¢! Tnat is clearito youz, 1. ¢
' * ;' : . : }'.‘ ' .o

A Yes, dir’,

g,

0 Now, I wqﬁt‘ypn'ﬁé’éééﬁme you are in that situation

i .
» B

answering éhis-queation -~ of course,
you might havaﬁma@é;fiﬁﬁiﬁﬁéﬁéﬁ}ﬁhtjéﬁilty; these are all
assumptions -- I want you to assume you are voting or about to
on the question of capital punishment  or life imprisonment,
then I will ask this question: At such a time that you are
about to voté would you automatically vote against the
imposition of capital punishment without regard to any evidence
that might -have been produced or developed at the trial of

this case?
3 No, sir.
0 All right, thank you.

Now, I will ask this additional question: if you

and impartial in the trial of this action?

A I'm not sure, your Honor.
0 The answer is "Yes," you could be fair and
impartial?

CieloDrive.cOmARCHIVES
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. I'm not sured
No?
I'm hot sure that I could be.
Answer yes Or no.

- No.

The answer is "No"?

m oo N XD N O

No.
THE COURT: Do you gentlemen desire further interrogation)

MR. WEEDMAN: Well, no,; ﬁo\:r Honotr, if that answer
reflects fully the way this prospective juror feéls., why,
then, I think he should be excused.

THE COURT: Do you desire to guestion?

MR. WEEDMAN: No, I do not; your Honor.

THE COURT: Ready for me to act?

MR, KnTZ: Respectfully, I don'£ think there is

PHE COURT': Do you'desire to question?

0 That is Miss Welton, is it, ma'am?
A Yes,
T
! : i
coh s T GleloDrivecOmARCHIVES
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' that was propounded to the prospective members of the panel

| confronted if selected as a juror were outlined for you, is that

correct?
A Yes. ‘
0 And have you given iuch thougit to that) such as '

s And I take it that you heard all of the questicning

yvesterday and the day before?
A Yeg, sir.
Q And some of the issuas with which you would be

circumstantial evidence and the possibility of having to make
a decision as to whether or not another person shall live ox
die?

A Yeg, I have given it a lot of thought.

o And then considering those facts with which you
would be confronted if selected as a juror, is it your
absolute opinion at this time a8 you sit hera now you could
not be fafr and impartial to both sides?

A I'm afraid I might not give the defendant a fair
chance and I just wouldn't want to be put in that position.
I'm afraid I'm a little prejudiced ih bther words.

Q Ts that because of wha£ Mr. Weedman brought out,
the situation of Mr. Grogan aLd the Manson family? .

A Yes. " - ‘53'.i S ﬁ:'i:;_;,!

[ P ) - oL,

MR. KATZ: All right. We thank you far being c¢andid and |
b
I would have no objection at this time. -’nl 3zi_f

THE COURT: I want to excuse you, and‘I want to thank you
for what you should do, that is to- expﬁess yourself as you ‘

have. You feal one way or the other, both the defendart and
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. feels that he or she could not be fair and impartial. They
f-ara bound to so state. It is only as you pave done, We can't-j
% therée 1s no need to haveée a trial othexwige. -850 I appreciate

. your fairness in being candid in thqu&tée%f Thank you, lady.

' You are excused. PR

 BY THE COURT:
1

room at all times since we started the picking of the jury

the People are entiiled to a fair expression of any jurof that |

LI

‘ 1 4

THE CLERK: Franco Griﬁ;idi,-Gér;gfmga—;fd—f; Cy

. * .

MR. KAT%Z: What is the first name?: R

THE CLERK: Franco, P-r—-a-n-c-0. -° “:w LT

.-

MR, KATZ: Thank you.
R

FRANCO GRIMALDI

0 Now, Mr. Juror, I am going to repeat the same

questions I did to the last lady. Have you been in the court-

for the trial of this case?
a Yes, sir.
4] Have you heard everything that I said to the jurors|
in the jury box?
A Yes, sir.
0 Did you hear me read the charges that have been
filed w~cainst the defendant in this case?
A Yes, sira |
0 Al1l right. I will ask you to assume that you have |
been selected as a juror in thisg case and that the case has
been tried and the judge gives the case to the jury for a

decision. You have gone to the jury room to decide the case.

CieloDrive.cOmMARCHIVES
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. Now, at that juncture the jury could make a finding of not

gullty or the jury could make a finding of guilty. For the

purpose of my question only I am asking you to assume that the 3

: jury made a finding, or makes a finding of guilty as charged.

Then the jury must make another finding of degree., If the
jury makes a finding of second degree murder that concludes the
case entirely insofar as the jury is concerned. If the jury

makes a finding of guilty first degree murder then there must

I be a subsequent hearing, called the penalty hearing, in which

the jury determines the penalty. That is to say whether it is
capital punishment or life imprisonment.
Now; up to that point is that ¢lear to you?

A Yes, sir.

Q Please assume that the jury is holding a penalty
hearing. 7You are about to vote on a gquestion of penalty,
whether it is capital punishment oxr iifé imprisonment. And
I will ask vou this questlon at that;point. If you were s0
voting would you automatldally vote against the imposition of
capital punishment or the death penalty w;thout regara ﬁo any
evidence that might have been developed at the trial of this

case? iy ff
A I would like to make a séafém;nt.u
Q Well, first I wish you could giﬁe{mé’pn-ﬁbgﬁer.
a No.
0 Yes or no?
A No.
Q Thank you. You will have a chance to speak more

in a minute, Do you feel that you could be fair and impartial

CieloDrive.comARCHIVES
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0 Well, the answer is ves?
A Yes.,

THE COURT: All right. Thank you. I will pass the juror.

Now, we will go back and the FPeople were examining. Am I
correct, for cause, on your voir dire?

MR.KATZ: Yes. Thank you, your Honor.

THE COURT: Then you gt.';f ahead.

MR. KaTZ: Thank you.

THE COURT: Just continue right on now.

0 BY MR, RKATZ: Before I continue'with my discussion

of circumstantial evidéncé pexhaps I can get to you,
Mr. Grimaldi -~ is that correct? \

a Yes, sir.

Q And ask you whether or not you have something in
your mind that you would like to tell us which may affect
your ability to be fair and impartial with respect to both
sides. Is there something you would like to tell us at this
time?

A Wall, just about the death sentence. That would

be a very extreme case because I don't Yeally bielieve that

anybody shotild take a life of any othér person. And also
the fact stands in one State you've got ~~ you can be killed
for a crime. In another State you may not. In other words,
it is really not fair to tle -- to the defendant because if
it would have been in anofher State it wouldn't -~ would not
have to worry about his life.

1 M:. Grimaldi, it is fair to say then prior to

LY

coming here as a prospectiva juror you have given some

—————— - ——— — T— T n
! LI : »"-( ; . * % "‘3 . 2
N L a i - e, ot et

CieloDrive.comARCH

IVES



212

3a-2 coensiderable thought to the death penalty, is that right?
. 21 A Yes, sir.
> 0  Would it be a fair statement of your state of mind

at this time you are strongly opposed to capital punishment?
a Yeah, I am strongly opposed but I am not closed
mind on it. In other words, I don't know what the evidence
is or anything. But in the extreme I think if the defendant
showed he is ~~ no way he can be rehabilitated or in otherx

. ' woxds at the extreme I would consider that.
o ] ;

) 0 Now, you undei:s?tand that when we get to the
1
penalty phase and thaf: *aSBumes that there must be a return

of a :Eirst dégxee murder conviction, that the law will give

13
you no guidelines by which to determine whether this case or
B | .
—. - any o't:her case ig a broper case for the imposition of the
i5 Yite d - =_ ]

‘ death penalty; you understand that?
i6. . i < e A A T

‘ A Yes. r“,.'".’ ’ﬂ.
17 L * '2‘_ Lo 1‘.: f
. Q In a2 gense yo'\i are going to be set sail on an
18 |
| uncharted course in the sea,\ armd’on y with, your heart and
19 |
your mind and your conscience, and your absolute discretion

to determine what penalty should be given in this case, you
i ~understand that?

A Yeg, sirx,

¢ So that the People in the penalty phase, should
we reach that phase of the trial, need not prove A, B, and €,
and in the absence thereof it is automatically life, you
understand that?
. | : A Yes, sir.
Q Now, as you sit here now I thank you foryur
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being so honest with us.

Do you really think that in the case before you,
that is the case involving Mr. Steven Grogan, that you could
conceive of some situation in which you would perscnally vote
the death penalty?

A Well, yes. I don't see why not.

Q All right. So then you are not so unalterably
opposed to the death penalty that you woéuld not only be
willing to give it full consideration but under some circum-
stance s you would be willing to personally participate and
vote the death penflﬁx,gis that correct?

A, . #Ye§,'éif. ‘

MR. KATZ: Thank you.

- B

LIS

. : ) . 0 e ST
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MR, KATZ: Now, if T may, ladies and gentlemen of the
jury, go back to somé of the general propositions that we were
talking about yesterday, ‘just before the recess yesterday. We
were talking about circumstantial evidence and I gave a little
example, a little homily example about a mother who made some
cookies.

Do all of you have that example in your minds at
this time?

(The prospective jurors indicate in

the affirmative.)

MR. KATZ: And I seé affirmative nods; and did all of
vou understand the illustration which ehowed on the one hand
the circumstantial evidence and the, inference to be drawn
from the circumstantial evidence?H ‘

Did you all understand that? N
(The prospective jurore dndicate in ~i% ? ,ﬁf
the affirmative.) ' .

MR. KATZ: At the same time yod‘eiéofunde%§£Qod the
explanation that when Johnny said his sister Jane did it
because he gaw Jane do it, that would be direct evidence, even
though you may not bélieve it, you may not find it credible.

Did you understand that explanetion?
(The prospective jurors indicate in
the affirmative.)

MR. KATZ: Now, as his Honor has indicated, it is the
law of this state that any crime in the State of California
that is on the books may be proved fully by circumstantial

evidence.

CieloDrive.comARCHIVES
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- and it he been py experience as a prosecutor, and I am sure

want an eyewitness to the killing; I would want the body to be

 produced by way of photographs or have a witness state that

~ proof is no greater in a ﬁui&erréas%'than it is in any other

., eriminal case; do all df ;,you, ’understand that?

1 wequire the People to sustain a greater burden of proof than

| indicates that you will hold us to the burden of proof required

. by law, which is to prove in all cages the defendant's guilt

KOW, do any of you have any qéarrel with that rule
of law?

(The prospective juroxrs indicate in

the negative.)

MR, KATZ: All xight. WNow; however, lt has come to pass

the experience of Judgeé Call and Mr. Weedman, the defénse
attorney, that many persons will say, "Well, I think that's
all right; I think a man c¢an be convicted based upon wholly
circumstantial evidence in some case othér than a murder case,

but in a murder case I would want something more. I would

'T saw that body in death,'" s

P,
Now, do all of you undefstgnd that our burden of

! $

(The proapeétiVe Quro;s indicate in* ;_ ;1'
the affirmative.)

-nl.

- .
MR. KATZ: Now, is there anybody here an the panel at thig

time that feels because this is a murder case you are going to
that which we are already required to sustain under the law?
{The prospective jurors indicate in
the negative.)

MR. KATZ: All right. I see negative responges, which

CieloDrive.comARCHIVES
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| beyond a reasonable doubt and’to a moral certalnty.

Is that a fair statement?
{The prospective jurors indicate in
the affirmative.)
MR. RKATZ: And you understand in that connection, e#en

though this is a murder case and even though there is no body

" and even though there is no eyewitness to the killing, if we

create in your mind an abiding conviction to a moral certainty

.| of the truth of the charge -- that is, that there is & death
10 | ,

and that it was caused by a criminalfagehcy and that Mr. Grogan
is resgponsible -~ you would be duty bound under the law to vote

gullty even though the case rested wholly upon circumstantial

P -
a' [ 1

evidence. ‘ . :_ AN R IV

LI

Do you all understand that?

)

(The prospective jurors indicate ih’'

PRI oyt

the affirmative.) o . L,

'w" .t‘ <ty [ '?s

MR.(KAEZ= Do any of vou have any quarrél with that rule
of law?

(The prospective jurors indicate in
the negative.)

MR. KATZ: Now, his Honor, very, very carefully and
clearly, I believe, Tuesday, told you that in all crimes,
whether it is murder or any other kind of case, there is what
we call the corpus delicti of a crime, which doesn't mean a
physical body but means the essential elements of the offense,
and I know that because of television many people have the

mistaken impression that in a murdex Gase it means the

' ‘physicai hody and the prosecution must produce the physical
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| body before wevhave established the corpus delicti of the

1 crime.

Now, his Honor instructed you and he will again
give, you that instruction at the conclusion of this trial --
that is, at the condlusion 6£f the evidence ~~ that the corpus
delicti of murder consists of two elements: One is the
establishment of the criminal -~ the death of the decedent,
and it can be done by either direct evidence or clrcumstantial
evidence; and, secondly, that death has to be caused by a
criminal agency, which means that it wasn't caused by mistake, |
accident or suicide; and if we prove those two things then we
have egtablighed the corpus dellcti:of that crime,

Now, if his Honor téifs‘ﬁou that's all we need do
in connéction with establishing the corpgs deligti of Fhe
érime and the evidence-that is the circumstantial evzddhce
creates in your~mind an abiding conviction to a.mmral certainty,
that we have establishad the corpus;é;ilcti of the crime, will '
you urhesitatingly follow that lnstruction? L ey

(The prospective Jurors indlcate in

the affirmative.)

MR. KaTZ: I take it, then, all of you are telling me
that you will not require the People, in order to establish
the corpus delictl of the crime, to produce a body or an
eyewitness to the killing; is that correct?

(The prospective jurors indicate in

the affirmative.)

MR, KATZ: Now, will all of you be willing, then, to

listen to thé circumstantial evidence and to hear any
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circumstantial evidence which may show the daily lifestyle
and habits of the alleged decedent named in the indictment,
Mr. Shorty Shea, and to evaluate in the context of all the
evidence to deteérmine whether oxr not he suddenly disappeared
by reason of a criminal agency?.

Will you all be willingrté,consider that?

{(The prospective jur0555ind1cate in

the affirmative ) ‘

MR, KATZ: And, again, I want to make sure that yau

1 T3

understand 1 am not asking you to pxejudga ﬁhe evidence.. You

. may accept the evidence, you may reject it, but you are the

4 Fooa e
sole and exclusive trier of facts and you will have to deter-

mine what the factsz are in this case.

} T

.y

Do you all understand that?
(The prospective jurors indicate in

the affirmative.)

GEORGE H. SMITH
BY MR. RATZ:
(1] Now, if I may do this, Mr. Smith, you have heard
gome of my statements concerning circumstantial evidence.

Let me ask you this guestion ~- and before I
phrase it I am going to ask all of you persomns that are seated
in the box and, indeed, you ladies and gentlemen behind the
rgiling, to have in mind the guestion I am going to ask and
think very carefully about it because I will ask each and every
one of you the same question.

Mr. Smith, 1if you were convificed beyond a reasonablé
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- the defendant killed Shorty Shea and was guilty of murder in

'j verdict solely becauge the case rested on circumstantial

doubt and to a morxal certainty by circumstantial evidence that

the first degree, would you, nevertheless, refuse to vote that

evidence?

" A I would not.

.'\
ke

- ik
w .
»
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Q All right. ﬁ «, o
I take 1t, then, that you are telling-us that
you would not require thq,Peoplg,&ih éider to convict the
defendant, to produce evidence of the body or an eyewitness
to the killing, is that correct? kR

A Yes, sir.

0 . And that we must assume for the sake of this

question that you are convinced beyond a reasonable doubt
and to & moral certainty by the circumstantial evidence

' . that the People have proved their casé; ie that correct?
n f :

A "Yes.

0 And I take it, sir, that you have no quarrel,
then, with the rule of circumstantial evidence, is that
correct?

a That is correct,

ARNOLD J. MEJIA
BY MR, RATZ:
‘ 0 And Mr. Mejia, going on to you on this particular :
subject, would your views be substantially the same concern~

ing circumstantial eévidence?

A Yes, so long as you had overwhelming circumstantial
evidence.
0 Now, I am glad, again, that you introduced a new

wordy "overwhelming."

Néw, you reéalize that our burden in this case,

-

whether it is by way of circumstantial evidence or direct

evidence, only reguires us to prove the case beyond a
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reasonable doubt and to a moral certainty, whicéh is to say.

that the People are not required to demonstrate tha£ degree

of proof which eéxcludes all possibility of error, for such
proof is rarely, if ever, possible. Do you understand that?
A ¥ understand that, yes.

0 So that your using the word "overwhelming,”

and perhaps it was just a semantics problem between us at

this time, you will only require us to create that kind of -
proof which creates a1 g;:‘whggnviction to a moral certainty
of the truth of the chargeﬁ is that correct? -

A Right.

0 You won't require us todemonstrate that degree

of proof which excludes all possibility of error; is that

correct?
A That's correct.
0 Now, do you have a feeling, sir, that, well,

circumstantial evidencé is okdy in a theft case or a forgery

A ’

case butﬁ my God, ﬁhey are trying to convict this man of

murder in ﬁhe first degree ;n a,mmrder case

v -
’ﬂ ’-H |‘4 |‘¢ é

Do you . have that kind of feeliny?
A No. o, v, -"- :P .-
‘ L EL
0 All right. 'I- take it,athen, that you would be

willing to follow his Honor's instructions, which says in

‘part that circumstantial evidence is to be treated equally

with direct evidence as a reascnable means ofproof?

a I understand that and I accept it.

0 2nd you accept it and you have no quarrel with ity

is that correct?
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A No,.

Q and is it fair to say that if you were convinced
beyond a reasonable doubt and t¢ a moral certainty, based
upon circumstantial evidence, that Mr. Grogan murdered

Mr. Shea, that you would vote guilty, irrespective of the

fact that we have not shown the body or any part thereof

or produced an eyewitness to the killing; is that correct?
A Correct.
o Okay; and I take it you can be fair, then, and
fully, in evaluating the issue of guilt‘in‘this case; is
that correct?

A I feel so.

RICHARD I. INOUYE
-

. | - BY MR. RaTZ: .
[ 5

¢ Is thattﬂr. Inouye?
a Yes. _
Q0 _ And, again, ﬂust on the,issu& of circumstantial

evidence for a moment,; you heard the questions that I asked

the twa other prospective members of the panel, did you not?

A Yes, I did.

Q Would your anSwefs be substantially the same?
A Yes, it would.

0 Does it offend yourisense of Jjustice or‘fair

play that in this State- a man can be convicted of murder
in the first degree without production of the body, without
an eyewitness to the killing and based wholly upon circum-

stantlal evidence?
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' based wholly on circumstantial evidence that the defendant

o - or aiy parts thereof or any eyewitness to thekilling?

' guilty of the charges.

. would vote ¢uilty?

| imnocence of the defendant and if the circumstantial evidence

a No. B |

Q .Ahh,i%'féuikere convinced beyond a reasgonable
doubt and to a moral. certainty that the dbfehdant in this
case murdered the decedent’ who was named in the indictment,
would you unhesitatingly vote guilty-even though the full
case rested upon circumstantial evidence?

A No, I wouldn't ~-. what‘ﬁas ‘the 'question again?

iQ Let me reéh:ase it; it was rather a long guestion
and, again, if any of you ladies and gentlemern of the jury
g6 not undexstand my question, please ask me to reframe it,
because many Eimes I don't understand my guestions, they gét
a'Iittle tod long and too éompéund. |

What I am asking you is this: assuming you were

convinced beyond a reasonablé doubt and to a moral cextainty

murdered Mr, Shea, would you, nevertheless, refuse to vote

guilty solely because the People have not produced the body
A No, I would vote guilty if he was, you know,

0 all right.
What I am saying is this, would you require,
irrespective of the evidence produced at this trial, the People
to produce the body or any eyewitness to the Kllirg before you

A I wouldn't require it, no.

0 So you have an open mind as to the guilt or
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created an abiding conviction to a moral certainty of the

. 2 ¥ truth of the charge you would vote guilty; is that correct?
3 A That is correct.
s | ¢ I take :H: you have no gquarrel with the _general

s principié of circmnstantial evidence which permits a man in

the Sta.te tobe convicted of murder in the first degree; is

it i'a'

s H ?" ]
that correct? ; ' -

,_4,‘_-:

8 | A No, I don't have any.. -
‘ ST AT
MR. KATZ: Thank you, sirx.! s -
TN | S T
I AR T R I
- Fl L) N ¥ .
| SIDNEY P, BATES

BY MR. RATZ:
B 0 That is Mr. Bates, is it?
- 1 A - Right.
. ‘ B 1 Y Mr. Bates, you have heard the questions in regard
6

to circumstantiail evidence that I have propounded to the
“’.’,‘ other prospective members of the panel, have vou not?
18

D A Yes. _
1 0 And in that connection would your answers be Bub~-
2| stantially the same?
A A That's right,
2 - 0 And I take it you have no quarrei, then, with the
d :‘ use of circumstantial evidence in a murder case; is that right?
® A No, sir. |
B 0 And do you appreciate the fact, sir, that whether

; % we are talking about a forgery or a petty theft case or a

'. z ,robbery case or a murder case, in all cases the People have no

28

"less or- greater burden; but always must carry the burden of
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proving the defendant's guilt heyond a reasonable. doubt
and to a moral certainty.
| Do you understand that?

A Yes. .

0 I take it, then, that you would not require,
just because this is a murder case and just because the case
rests wholly upon circumstantial evidence, to demonstrate
that deéree of proof which excludes all possibility of error;
iz that correct? |
| A Yes, that's right.

0 All right; 80 long as we had created in your
own mind an abiding conviction to a moral certainty of the
truth of the charge you would be satisfied that we had met

our burden in law; is that correct?

A Right,

0 All right; and you heard the little cookie hypo
that I gave vesterday?

A Yes.

0 And did you understand the fact that the mother

had drawn an inference based on certain cireumstances such
as the cookie crumbs and the ¢rurbs underneath the fingernails
and the gerly%arouné the mouth, and drew a deduction, an

inference from a’ fact that the child had taken the cookie
4 . . ‘L\q‘gi* ’
from the'’ 3&:. f e LN ,¥ s lla

L ? : P = . ¥

You understood that? .
e « Ta ﬁ," ey

B Right. SCEPRIPENE S

1
i

0 - In a sense we are gqxng to bg asking you to apply
1,;.!.‘ )

your CoRmon sense to facts which may unfold during the course |
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of the trial and ask you to draw some inferences in making

decisions as to the ultimate facts in igsue; isn't that

correct?
A Right.
0 And I take it that if accepted as a juror you

would be willing to accept that responsibility and make
those kinds of decisions which may, indeed, be difficult;
is that correct?

| A " I would,
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'~ Honor so openly stated at the vexy beginning on Tuesday, there
| will be no body produced at this ¢trial. There will be no

| cotrse of this trial?

to vote gullty because we had not produced the body or an

MR. KATZ: All right, sir. Thank you, My, Bates.

INEZ M, BELLES
BY MR. KATZ: L

o » S q
, Fit
Q That is Mrs. Belled, is it?

- A
Ty \ 1

: ¥- o y - }1- A L
0 Mrs. Beélles, you have heard the guestions -that I

- [ S

have asked the other prospective members of the panel in regards

to clrcumstantial evidence. Would ypup dnhwézsfbe the same?

A Practically the same.- = .

0 Practically?

a Exactly the same.

Q Okay, you understand that in this case, as his

eyewlitness testimony to the killing. There will be no witness

becauge of those factors would you be unwilling to consider

the circumgtantial evidence that will be presented during the

A No. .
0 All right. If you are convinced beyond a reasonabls
doubt: and te a moral cegtainty based upon the circumstantial

| evidence presenteéd at this trial, would you nevertheless refuse|

eyewitness to the killing?

A No,

Q All right. BSo then you understand and you have no |
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_in the first degree based wholly upon circumstantial evidence,

 willing to wholeheartedly listen to all of the evidence, not

quarrel with the proposition and in the law; under the law of

the State of Callifornia a person may stand convicted of murder

18 that correct?
A Yes. Tl

!l’ ) -

0 Do you believe, ma' am, that it is totally meossiblé

.
for a person; or a group of persons, to hide a body so that it
N . L P T

[

i ',’t- ‘ P +

may never be recovered?: beo e o T
s Yes. L TR SR | C
0 bo you believe it is impoésible?}}%‘ﬁ
3 Oh, no. I belleve it is Qossible.. Pardon me,
Q all right. Now, I thke 1t then that yod are

only all thé People's evidence but the defense evidence, if
any, and from that make a fair and impartial determination as
to the quilt oﬁninnocence of the defendant?

A Yes, sir,

0 One point I would like to bring iup with you and I
am not using you as a guinea plg as such, but we were discus-
sing the fact that a juror's verdict can in no way be
influenced by any sympathy you may have for the defendant in
the guilt phase.ér any bias or prejudice you may have against
the defendant, ybu undersgtand that?

A Yes. Right.

0 I take it that you realize that prejudice and
sympathy in thée guilt phase of this ‘trial have nothing to do
with the.ascertéfggfﬁibf the tiruth, lsn't that correct?

2 That's right.
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s
i
A

.
0 So that as you look aﬁéﬁhé-defendant and you note
AR S

 hig ewvident youth I taﬁe 4t th&tfsblely because of his youth
l you would not give to.him some benefit you would not give to

~ any other defendant, whether he is youngy of‘bld} or'black or

white or yellow, who is seated in his seat upder the same

ciréumstances? B
3  That's right, T ST,
Q Is that correct? Do you believe and subscribe to

the tenet that all persons are equal under the law?
y: Right v
0 And there is no doubt abodut that in your mind, is

- that corredt?

3 Right.

DORA S. LEWIS

 BY MR, XaTy:

Q Mrs. Lewis, you have beéen sitting patiently now

and listening to the questions I have asked the other five

1 prospedtive members of the panel. Would your answers be

substantially the same witn regard to circumstantial evidence?
A Yes., I believe they would,

0 Okay. And I take it then that you have no guarrel

# i with the law which says that a person may be convicted of

first degree murder based sdlely upon circumstantial evidence

" without production of the body or without production of an

eyewitness to the killing, is that correct?
A If that is the law.

Q Yes. Will you assume for a moiment that that is the|
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law?
A Ckay. 1If that is the, 1aw then T agree with it.

W ? §
“4

0 All right. Mrs. Lewis, let me ask you this

¥

. b

question. Many jurors have 2, feeling that a law may be wise
or they may have a feeiing that a’ léw may be unwise.{’And we

have learned from past experience that sometim?s the juror

M '
i_\".

will go into the jury room just before deliberation and start

talking about "Well, I don't like th13 %uw. I*don{t think it |
should be on the books." Now, you won‘t let yourself fall in
that situation if you don't like a law and use the jury room
as a forum in which to discuss the propriety or impropriety of |
the laws, is that correct?

a No, I will not.

0 And you understand; Mrs. Lewig, if chosen as a
jurér youw would be sbsolutely duty bound whether you like the
law or not to follow it in adcordance with his Honor's
instructions, is that correct?

A Thig is correct.

MR, KATZ: fThank you, Mrs. Lewis.

ANGEL P, VICENTE

BY MR. KATZ:

0 Now, that is Mr. Vicente, is thdat correct, sir?
2 That's correct.
0 Mr., Vicente, you have heard the questions in

regard to circumstantial evidence that Y have asked the other -
prospective members of the panel, have you not?

A I have,
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- with the law that permits a man to be convicted of murder in

- guilty, is that correct?

‘-yOu were convinced beyond a reasonable doubt and to a moral

. for a moment, I am'glaékybu;are'zéléfng.something that may‘be.f

 in your mind. P

Q Would your answers be substantially the same?
‘A The same. No change.
Q All right. ZI take it that you have no guarrel

the first degree without the production of a body and without

the production of an eyewitness to the killing, is that correct]
- A That's correct.

0 If you were convinced beyond a reasonable doubt

and to a moral certainty based upon circumstantial evidence

that the defendant in this case murdered the decedent named

in the indictment, I takeé it you would unhesitatirigly vote

A Repeat that again.
) Certainly. 2and I will go a little kit farther.
What I am asking you, Mr. Vicente, is this. Assuming for a

moment that based upon all the evidence produced at this trial

certainty that the decedent is dead and that the defendant in
this case, Mr. Grogan, murdered thée decedent, You would

unhesitatingly vote guilty even though the People did not

produce the body of the decedent and even though the People did

not produce an eyewitness to the killing, is that correct?
A I would not, no. That is to say if the body is

not produced, and this is based on only circumstantial, I

would say that -- I guess I would in$g_way, I would say yves.

Q I am not sure I understaéd*yOu. Let me backtrack

ot

Y 1 ¥ o

. . . P . - TR 1
T o 3 ) e N B L i .r ER
N . - o . =t
. ol RIS B
K
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on the question.

THE COURI': My. Katz, may I make a suggestion that
might have led to some confusion.

MR. KATZ: Certainly, your Honor,

THE COURP: Your question is proper. I am not issuing

=

if +

MR.KATZ 3 Yes,your ;{ondr.

THE COURQ “The. qliestion was the fact that I don't
know if you 1mpxessed the iuror with the importance of the
word "if,." In othex: words,_ he firsi; ought to be of clear
conviction that the téstimony produced at the trial led
him to the conclugion of gu:l.lt to a rﬂoral certainty and
beyond a feasonable doubt. ~Then if that :l.s the case would "

"

t ': i 1 ¥
the fact that there is no direct testimony of a physical

body, would that stop you at that point po that you would
nét convict? That is substantially, but I don't - I had
to think carefully as I followed you. That may have led -~
now, if you possibly put it in that fash:[onyi:u may get a
clear question.

MR. KATZ: Yes. IXIf I may backtrack a bit.

THRE CQ;:IEI : All right.

) BY MR. KATZ: Let me sée if we understand one

mother; Mr. VicentE-o

Under thé law of the State of California a persen [

may be convicted of murder ih the first degree based wholly:

upon circumstantial evidence. Do you understand that?

A I do.
'Q 7 .po you understand that?
A I do.
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0 Do you have any quarrel with that ruling of law?
A N6 gquarrel with that, no. |
9 Do you also understand that under the law of this

1 State it is not necessgary in order to convict a man of murderxr

that the People produce the physical body o any parts thereof -
or an eyewitness to the killing. Do you understand that is

| not necessary?

A Okay. Not necessary,right.

Q A1l right, If his Honor instructs you to that
- effect will you follow-that.instruction?

A I would,tyes. f

Q. Do you ha§§ any gquarrel with that principle?

A a vﬁ% quarrel.e L

é‘. g Now, 1 g@kgoing to askftﬂa Question that his

Honor very appropriately suggested. That is this. I want you
to assume you have hea;d.all’the ewidence inthis case and

it is wholly circumstantial evidence. And we haven’t presented
any evidence of the body, that is, Ehy xemains of the body, |
any photographs of the body in death. We haven't presented any
eyewitness testimony to the killing. But nevertheless from '
all of the evidence you believe beyond a2 reasonable doubt and
to a moral certainty, that is, you have an abiding conviction
to &4 moral certainty that the defendant in this case murdered
Mr. Shea, the decedent named in the ingdictment. Would you

refuse tovote guilty in accordance with law because we did

! not produce the body or an eyewitness to the killing?

A I would refuse,‘yes.

0 All right. So in other words, what you are telling:
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us is that before you would be willing to vote guilty in
this case you would require the Pecple to produce the body
or an eyewitness to the killing, is that correct?

A I would say yes.

MR, KATZ: All right. I thank you for your candor
and I will challenge respectfully this juror under 1073,
subsection 2 on the groundg that he cannot be impartial on
all of the issues with which he is confronted.

THE COURY: Yes.

MR. WEEDMAN: Your Honor, I wonder if I might inquire.

THE COURY: Yes. Would you let coungsel inquire.

MR. KATZ: Certainly.

THE COURT: You want to interrogate a minute,

MR. WEEDMAN: Yes, if I may, your Honor.

THE CQURT: Yes. Then you voir dire until it is settled.
Then you go back to Mr, Katz.

MR. KATZ: Yes.
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5b-1 Q BY MR. WEEDMAN: The only reason I am imposing on

. 2 for you for a moment, Mr. Vicente, is that I had raised this
v generally vesterday, and I got the impression that from your
rather general response to it that it wouldn't make any
difference if the evidence was direct evidence or cifcumstantiaﬁ
evidence in your mind, If I ask you that question now, what
 would your answer be, in other words, does it make any differ-
| ence to you whether the evidence is direct evidence or

.| ecircumstantial evidence in this c¢ase?

10 .

‘ a Well, my answer will of course -~ on the other ==~

pi I .
{ oni the other one, your question that I angwered yes yesterday,

but I still.say that -~ that if a person is -~ is accused and
13
. there is direct —-- of course I would say that he -~ my answer
1 | . ‘
. . { would be positive. But then on the other hand if there is no

| evidence, clear-cut evidence then my answer will be not ~-
* | negative.
‘# 0  Well, let me just try a.circumstantial evidence
e situation on you and seé what perhaps your reaction to it

might be. I'am just going to conjure this up on the spot. I
. haven't thought this through too well. But assume that there
is testimony in a trial that someone was seen walking along
the surf on a particularly stormy night and that there is
testimony that this person. 15 not a good swimmer. And that

E
there is testlmpny thét this person was never late for work.

"And that tﬁis pgrson was due to go to work the morning follow~ |
E ing the timegthat theymwere seen walkiﬁg along the beach. And |

A ne Y
. % | let's assume that f:here is "te&i::.mcny that they didn't show up

for woxk the next morming. .Rather, that this person didn't

s i d

S
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) t | show up for work the next morning. That this person was never .
~ seen again. That there was testimony that portions of this

| person's clothing was found floating'half a mile out to sea.
A LS '
4 | Testimony that this person*B wallet washed up on thé beach neaxr

' where the person had iﬁ?ti§92§ seen., ‘IQ*oﬁher words, what I
am trying to give you is an illustration-of a circumstantial
evidence case. VYou see, there is no diréct evidence now that
this person has been == is dead. Just all this circumstantial

- evidence.

10 and of course the law, as you know, in California

Sm now permits inferences to be drawn from that kind of evidence.

If it was that kind of a situation, Mr. Vicente,
| do you think at least you would accept reasonable inferences to
1 be drawn with respect to whether or not such a person had
B y actually met his death?
° A Yeah,
. Q Or would you say "No, I am sorry. Nobody saw that
» ,‘person.dr0wned and the body never came back upon the beach,
» Therefore I would never ever assume that that person was

. dead"?
“ A Well, I would gsay I would accept reasonable, veés.
? Reasonable doubt, yes.
® Q Well; would you réject any consideration using the
example that I have given you that such person drowned?

A T would not reject it, no.

MR. WEEDMAN: ‘Well, all right+ Your Honor, I think
Mr. Vicénte, if Y may, your Honor, I think that in this

emphasis on murder and all, that perhaps makes it difficult to |
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answex .tlie circumstantial evidence questions.

Vicente will consider circumstantial evidence.

I think Mr.

MR. KATZ:
questions?

TEE COURT:
Just a minute.

MR, EATZ:

THE COURT:

May T just be permitted to ask a few
I think you have examined rather fully. Wait]

Yes, your Honor.

There is merit to what you say, but I think

that probably the overall picture would -~ presentation or

quéstioning would justify an exception for cause.

to overrule your chjection and excuse the juror.

you for cause.

I am incline
I will excuse

Thank you very much for your honest statements.|

MR, WEEDMAN: Your Honor, may we approach the bench

briefly.

L
L 1

? ’
5 * *
o .

THE COURT: Yes b ia
T

t . ¥
£

, 4
o
I
Er

4 L

CieloDrive.comARCHIVES



238

5C. 1 ‘ (Proceedings in chambers ,,' both counsel
z | - and the defendant being present:)
s | THE COURT: Now, let me make a gstatement. W& are in
4 charbers with the defendant and counsel. And you may proceed,
57| MR. WEEDMAN: Your Honor, just out of the presence of

6 | the jury ==

1| THE COURP: ALl right.

8 MR. WEEDMAN: =- I wish to express on behalf of ny

9. client vigorous opposition to éxcus-ing this jurbr for cause.
1 10 I feel tr;ai: the juror, even though his answers arguably were
1 | somewhat equivocal, nonetheless he seemed finally to under-
12 stand the nature of the regquirement of the use of clircum-

3 | .stantial evidence and indicated that he would -~ he would

14 consider and listen to such evidence, your Honor.

THE COURE: Well, i can understand your position and I

16 take no exception with the seriousness of your cobjection.

Z . But I do think in my own mind there would seem to be a very

18 I' honest statément from the juror. It strikes me that way.

1 | T don't think he is equivocating, he could take some learning
- in the law like any of us. But the overall picture, analysis
tb me is that he shows a for cause in there. He stated
several times clearly even after a revanping of the question
by the district attorney several times that he either couldn't '
or wouldn't or didn't want to f£ollow the instruction on
circunstantial evidence. Itwas very clearly answered,

Ad I th:[.nk' it goes to cause. And that is why I injected

the guestion there to make it clear, "First of all, Mr. Jurox,

8 8 8 % R B OB

you have got to nake ‘up your mind. Have the People proven
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the deféndant guilty to a moral certainty and beyond a
reasonablé doubt?"

J mean it is so interrelated, so many of the
questions here. Now, in doing so if you can make up your
mind to that point, to that degree, to that standard, will
you xejec;-circumstantial evidence respecting the death
of the alléged victim? Would you reject it or not? Can
you make up youy mind to that.extent or can't you? Will
you reject circumstantial qwidence in coming to that point?

That waslthétsubstance of what I tried to tell
the juror and subgtantl;lly as stated in entirely different
fashion by the-districtwattorney. And: on sevgral occasions

the answer“came back ciéarly to ‘khe effecE there must be

direct testimony of a deceased.pexson or a proof of the death,;

‘f:
R

1" however we want to phrase. it, to sudh “aii extent that I do -

feel there is a for cau?g.in tpe;erfaPQ you have a serious
cbjection and it has merit. I just rule against you on it.
MR. WEEDMAN: Very well. Thank you, your Honox,
THE COURT: Yes. Thank you.
MR. KATZ: Thank you, your Honox.
(The following proceedings were
hzd’ in open court:)
THE COURT: Now weé will call another juror if you will,

THE CILERK: Yes, sir., Richard G. Cooley, C~o-O-l-e-y.

RICHARD G, COOLEY
BY THE COURT:

Q Now, Mr. Cobley, I am going to ask you the same
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preliminary questions I have asked the other jurors when
they have first been called back to the witness stand. And
let me say something to you to possibly -~ it may or may not,
I hope it will -- help clarify some of the problems we are

facing here,
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" that is being presented in one way or another here to the Jjury.

" the same in a civil lawsuit ~- certain legal principles are

1 | presented to the jurors by which they must govern themselves

. themselves, "I don't like that law and I don't like any part of
. it,” or they may say, "I like the law the way the law is

. written."

: hundreds of casés involving what are called -- were called A
ffviélutions of the liguor laws. It is better known in the state
| courts -- it was known as violations of the Wright Act, and in
l'the federal courts, violations of the Volstead Act; but it

] all stemmed out of the Eighteenth Awmendment, it was against the |

8 R R O®

| 1aw in the United States to own or possess intoxicating

!.'. ”l-',f"},‘
L ' i L

- i
Now, I may state it in entirely different fashion

than I have in the paﬁtﬁbiwtééﬁ,%hé1dis£§£ct attorney or
defense counsel may have posed the guestion.
I am goiné to use a corplldry or another situation

in illustrating what to a certain extent could be the point

In the trial of any lawsuit -- any lawsuit ~- let's
stay on the criminal side, although the principles of it are

in arriving at certain facts.

Thé-jurors may have personal feelings or conviec-

Now, a juror's feelings on whether he likes a law
or doesn't like the law does not mean that that juror will not -
enforce the law, You see the distinction I am driving at?

_ Now, I am going to give you, with that as a start-
ing point, I am going to give you this-~ this will strike home
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'beverages over one-half of one percent alcohol per volume.

| beverages and charged with it in the state courts under the
| Wright Act, Now, we would pick a jury and the question counsel
f would often ask, and very properly so, "Well, Mr, Juror, the

| charged with poaéessing alcoholic beverages. The law says it

' into an argument, trying to pull you away from it, the

i guestion is this, always, to the jury, some of the jurors in
13

Now, every so often, or on many, many, many

occasions a person would be arrested for possession of alcoholi¢

defendant is charged with violation of the Wright Act. He is

is againgt the law to ¢wn nlcoholic beverages.,"
Now, the question, to cull it down, of getting

answer to questions would say, "I don't like that law at all.”
In fact, many,many, manﬁ jurors would say that.

Then there are jurors that would say, "Yes, I am
a prohibitionist."”

Wall, that is a side issue because you are not
trying theé convictions of ;hg_ﬁurog. He is not on trial,
It is not & guestion of wheiher the law should be there or
shonldn't be ‘there, it is there until 1t is knocked out, Like
the prohibition laws were. The question to the juror is, or
the ultimate pdsition of"the juror¢must bd; whether you like
a law or whether you don't ltke “a law, wi11 yﬂﬁ, i1f the facts
prove a violation of the 1aw3 tf~the facts prove that that law’
is violated or that a conviction is justified, will you enforce
the law? There is the;guggﬁion.g,whq;*dbn't stop a man from
voting it in or out or any other way.

The question is, will you allow your feeling,
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- whether it is a good or bad law, will that stop you from
. voting guilty or not guilty if the facts justify it? You have
. got to get back to the facts, again, and you have got to wipe

" out your personal feeling oné way or the other, you see.

{ religious organization, very devout; and here's a man over here

] pass on what the man is ox isn't allowed to do in accordance

~ twith the law.
1B | -

2, .
| so, "The judge can say that, I won't follow it." Well, then,

If you are trying a man because of a religious

belief, let us say you are a very, very devout member of some

that believes just the other way than you do, he just doesn't
beliaeve the way you do at all about divinity or religious
problems, the guestion is, well, can you put your own personal

thinking 6ut and the way you feel about that religion and

Will you follow the facts, will you apply the facts|

to the law as the law is written? Now, that's where we are

he constantly ties up in hid mind, "I'm against that law,”

oY for that law in answering counsel's guestion.

| The question basically is will you apply this law
ox not, will you accept thé law as given to you by the judge

or won't you accept it? If you won't accept it, say s0. Say

#8ay that; say that when. the guestion is asked, don't hesitate. |
' “"If the judge tells you this is the law, will you |
follow the law?" and you say, "Well, if you accept me as a
juror, I can't follow Ehatsinstruction, I can't follow it™;
that's a fair enough answer and certainly for the purpose of

the jury it is fair enough, and the judge will say to you,

f i
‘ N A T
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"Well, thank you," and I will excuse you and then another
juror will be picked and that is what counsel is,; in some of
his gquestions, driving at, "Will you follow the law as the
court states the law to you, not if you like it or not, will

| you follow it2?"

I am just giving this in a generalization of

| possible claxification of some of the serious questions that

are propounded either by the People or the defendant.
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EE' “;' f:‘ $ ,.:_ N {! o
“ '* RICHARD G, COOLEY =~ .‘»
BY THE mm: !,i’,"" A, %l

R ‘ .'{__:‘.l.-: 1? .
o Now; I am going to’'dget: batk to you, Mr. Juror.

You have heard a;l ?f the questions I have asked,

all of the statements I have made to the bther jurors; is

that correct?

A That's correct,

0 You have heard we read the charge of this case?
) Yes.

Q The indictment?

A Yes, I have, |

0 I am going, for the purpose of this question, to
ask you to assume when you take this case and go to the jury
room, agsuné you are a juvor, you have heard the testimony
and you go to the jury room to decide the case, the jury‘can
find not guilty, the jury can find guilty; that's up to the
jury.

If the jury £finds guilty as charged, they must
make a finding of degree. If the jury finds second degree
murder the duties of the jury are concluded in its entirety.

If the jury finds £irst degree murder, t;hentheref
is a subsequent pénalty hearing. At the penalty hearing the

- juxy must determine whether the penalty is capital punishment

or life imprisonment.,
Is that clear up to that point?
A Yes,
0 All right,

Now, assume we are at the juncture; I will ask
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6a-2 ! | you,.and you ate vbting 6n'capita1rpunishment oxr life

imprisonment, yoﬁ are voting on it I will ask you this

3 r

question: at that point would you gutomatically vote against
the imposition of the death penalty w;thout regard to any

evidence that might be devéloped at the trial of this lawsuit?

A No, I wouldn't.
7 <
Q The answer is "No"; is that right?
8
9 .
0 I am not trying to misquote you; the answer is
10
| "No"?
1n
A Yes, the answer is "No."

THE COURT: I will pass the juror for cauge.

Where are we? I have lost myself —- let's see --
® lét's cleaxr this man on that one point. If you desgire, go
" ahead on that one point, if you will, or do you want any
* voir dire?
17

I guess we better go back. let's clear voir dire

1B | ' ' )
1 wup to this point, then the People can go ahead.

19

' You did pass the jury for cause. Now we have a

N ﬁew juror, so let's go back and see where we are on your
B clearance, if we will.
MR. WEEDMAN: Yes; thank you, your Honor.
s | As a matter of fact, there are two prosgpective
# . jurors whom I have not —- ’
o | THE COURT: Is there another lady in there I have -~
o | MR, WEEDMAN: Yes, Mr. Grimaldi.
- | THE COURE: All right. Take any you have not cleared

for cause; let's clear for & ruling one way or the other.
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MR. WEEDMAN: Surely, your Honor.

THE COURI': Otherwise we are going to be confused.

HAZEL RUPE

Q I believe, Mrs. Rupe, I believe you ware going to
contact your employer?

Would you tell us what you found out?

A I talked to him and he is still.opposed to me
serving any longer than 30 days. He said if it had been two
weeks longer. he might ha&e -conceded, but should it go through
the six to eight weeks that will be approxima.tely 81lx weeks
beyond my 30 days.

0 And thene, what is your understanding then that

will follow as far as your employment is conqerned if you
¥

| have to sBerve here for anothe:: two ‘months?

A He didmt say that he woqld-, take any action otne
3 1
way or the other, Howe.ver, I personally feel that he is going

to be an unhappy ompleoyg';:; should I, ; Ie.gvjé:; "and that possibly

since the question was asf:ed g, that if wewere in the place
of the defendant would we like to have someone sitting in the
Jury in that circumstance, I feel that I would not want to.

0 You feel that because of this problem or possible
problem at work that you couldn it give both sides, perhéps.,
your undivided attention?

A That's right; I do feel it would be a pressure
type thing. | ,

MR; WEEDMAN: Well;, X ce::tainly accept that, Mrs. Rupe.
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Perhaps on this one point, your Honor, perhaps
counsel would wish to inquiré?

THE COURT: What about the People?

MR. KATZ: ¥es; just to ask a few-quéations, that's it.

THE COURT: Do you want to stipulate?

MR, KaTZ: I probably will; I just want to ask a few
questions.

'THE COURT: All right, go ahead.

0 BY MR. KATZ: Mrs. Rupe, you understand, as I said
before, you are kind of running for office of juror against
your will; isn't that right?

A A little, yes.

Q° 2And what counsel and the court are all concerned

with 1s the fact that we do get 12 impartial jurors who will

set fairly on this case and evaluate with open minds all of
the evidence; you appreciate that?

A Yes, I.do.

¢ And if we believe that we find someone such as
yourself, we feel privileged and delighted that you are
able to serve on this-jury; you understand that?

A I understand that.,

0 3 So }tvia “in this spirit that I am asking you the
questi;n. x realize you are in a difficult situation and
perhaps your 1§fe is complicatedjby the fact that. you are -
concerned about work, but I also note by your answers that
you are an extremely cbngciggtig@éjperaon and I am going to

ask you this,qustion7qﬁi£é foréhfightly, and ask you to

think about it béforﬁfyouliﬁjwer%.‘if against your will you

CieloDrive.comARCHIVES




254

are :elecﬁed to the office of juror, despite some of the
problems you have, would you do your very best and could you
pﬁt aside these problemg and listen to the evidence as it
unfolds at the trial anfig:[\;e both sides the benefit of
your :Lndividua;!. oginion?

A Xeh, I feel that if thatls the way it would be,

-l¥.‘r dx s "Jl

then. I would give: the, bést that %.could while.I was here.
4] all right. S

‘ ? : Do you i:hink‘ --;;and I am going to ask you this;
0 listen very carefullx -~ do gou think thaf.: you, in fact,
Bl are capable, if selected as a juror against your will, to

® | listen-to the evidence and give both sides not only the :
B benefit of your individual opinion but to be fair and impartiall
| on all issues? |

By A Yes, I feel I could.

1 Q And would you, if selected as a juror against

7 your will?

* A Yes, I would.

¥ MR, KATZ: Thank you, your Honor. I am sérr_y, your Honor, |
» 1 I cannot enter.into a stipulation.

%1 ' MR. WEEDMAN: I agree with counsel, your Honor:. I don't

22 J feel, with all due respect to Mrs. Rupe and the problem that

L she has expressed, I don't believe there is sufficient cause.
"1 agree with Mr. Xatz.

25

THE COURF: I think it goes more to a peremptorv than
for cause. I think if counsel desires further exercising it
should be by way of peremptoty rather than by for cause,

I am going to refuse her request. She passes for
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cause as far as the court is concerned.
Now, does that clear your interrogation now?
Miz. WEEDMAN: Well, no, I had Mr. Cooley and Mr,.Grimaléi,}
THE COURT: Go ahead, finish for cause, your voir
dire on this, wherever we were there.
You had cleared most, I bélieve; it was just this
lady?
MR. RATZ: And Mr. Grimaldi.
THE COURT: And this gentleman here?
MR, WEEDMAN: Yes, your Honor. Thank you.

FPRANCO GRIMALDI
BY MR. WEEDMAN:
4] Mr. Grima}d.’g ; would you suffer any personal
ﬁardship if this tx:l.qai]? }should last for approximately two

w

months? SR

.t av PR,

h LS : .. - v # T
* . * . ‘a"" - [E. Lot f ‘- :.0‘
' ey W

¥ ' 'RICHARD G. COOLEY

BY MR. WEEDMAN: BT T ey

1] Mx, Cool‘.ey!,. would yb::l é’uffer any personal
hardship if this f;t;g:ia}u']‘., wexe to'last) -

A No serious hardship.

MR. WEEDMAM: All right, fine.

THE COURT: May I again interrupt you? I don't like to
make these interruvptions.

I think we'll take a short recess and then go

ahead, a ten-minute recess.
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Do not discuss the case or come to any opinions
or conclusions. We will proceed then. Thank you.
{Recess .}
a "
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_ 7-1 1 |  THE COURT: Now, gentlemen, we will go right ahead.
. 2 | pepple against Grogan. Defendant is here, both counsel are
s | here, The jurors ave in the jury box. You may proceed with
4 | your voir dire, | |
5 :: MR, WEEDMAN: Thank you, youxr Honox.
8 ; THE COURT: Yes, indeed.
7
s | : S FRANCO GRIMALDI
? | BY MR. WEEDHAN:
1 ) Q Mr. Crimaldi, do you have any p‘riof criminal jury
l} | experiance? _
® A Yes.
» 1] Ahd was that du:(ipg‘ your praesant tour as a juror?
. " A Yes. R
. B 0 What kind, p;‘f:aé ."c;fiminul case was that, Mr. |
: | Grimalai? | N é | |
I A y 2& mrijuana»case, possessiom of* marijuana.
. -Q - I see. Was t!here just'. thai'. ‘one case you have sat
19 | ‘on ag a juror? AR L ;g
? D Was the one casei, but t’wo de?fendants.
21 RIS TORE S
RICHARD G, COOLEY
B‘I MR. WEEDMAN:
Q °  Mr. Cooley, liow about you, sir. Have you had any
. prior criminal jury experience?
2‘6, | A - T was on one criminal case but it was dismissed
‘ %7 | after the opening statement for lack of evidence. ‘
' g I take it with regard to Mr. Grimaldi and
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| BY MR. WEEDMAN:
10

Mr. Copley, anything you learned naturally you are not going

' to utilize in determining the evidence in this case?

A . Yeg, sir.
MR. GRIMALDI: Yes. ,
MR. WEEDMAN: That is a rather obvious gquestion but I

| must ask it, of course.

FRANCO GRIMALDI

9 Mr: Grimaldi, have you heard of the name Charles
Manson? '
A Yes, sir. _
0 And can you tell us briefly what your understanding

1 is of who Charles Manson is and what, if anything, he has done?]

A The only thing I know, he was ac¢cused to murder

. gsoma people and wag -~ went in court and found guilty.

4] and do you know that he was sentenced --
A Yes, sir.

¢ ~- to death?

A Yee, sir. :

0 In connectidn with that case?

A :;e;,w;ir;: §

. ,we anticipaﬂe that ‘the’ evidenqe in.this case,

| Me.. Grimaldi, will shGW‘that My cliant is aﬁileast a friend of |

CHarles Manson's. If that is the: caseﬂhere do you feel that
you would be particularly- prejudiced against ny client?

A Ho" slr‘ .f‘;’ u“:‘ .:‘ s T T } T

gl A ' Y i

0 All right. Would you be able to set aside any
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; opinion that you may have formed in connection with Charles

Mangon in the Tate-La Bianca case?

A Well, I would put it aside but I got my opinioris.
¢ What opinion do you have, Mr. Grimaldi?
A I am confused. Well, but, I just think what they

1 they did wasn't right.

0 Well, I think that it is not right for anybody to

i nurder anybody. That is obvious, isn't it, of course,

Have you any opinion about persons who are

assoclated with Charles Manson? By that I mean people who are |

; H . .
MR, RATZ: Excuse x}na,g' y’o}ir Honor. There is an objection

¥

: . : L~ - P
- unless there.ié an”addendﬁm "solely because of that fact"

K j
\ ,; :

MR, WEEDMAN: Ygs,. 1 will withdraw tha question.

THE COURT: All right._ You,mgy withdr&w the question.
MR. WEEDMAN: Yes. Thank’you, dounsel.

Q Do you feel, M:. Grimaldi, ;hen that.you‘would be

’ 4

able to set aside this opinion in judging my client'a guilt oxr

1 innocence?

A Yeso F) sir.

q Now, supposing just to test that for a moment, if

- I may, supposing as I have suggestad’to some of the other

prospective jurors that it is a very close case: I am talking

| about the,guiit phase now, that you may even have baen in the
i jury rcom for several days., There is evidence from the
| progecution, there is evidence from the defense and you have gof

;; to sort it all out and weave a path through it all and mull it
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: rind up.

ovexr. And by golly after several days you haven't made your

Would you then permit this opinion that you have

- about Charles Manson and the Manson family to influence your

} judgment in this case?

A Well, ¥ don't know the evidence. But at thisg

' moment I don't think so.
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.;by way of knowledge from the Tate~La Biance nurder case, do

1 you feel you would be able to resist that temptation?

} wouldn t try to Judge him on something he has nothing to do
1 w:!.th, in other words. It all dependuﬁ;ggm- the svidence,

4 4n- that other case J:ha.t's a case that has nothing to do with

i | you see there will be prosecution evidence against my client,
. l . ‘

- evidence. ‘We have evidence for my dl;ign-t.;

| to make a decision , you are going to have t‘: figure out, you
are going to have to arrive at some fact ﬁi&c‘lings, as Judge

| caili has 'airfeady tqld you about, so the thr!llst of my question

- 257

0 1f you were tempted to resolve issues in this case

A Well, in other words, if hé had nothing to do with

it, I wouldn'\"t. ‘Leb's see, how can' I say it -- I mean, I _. "

A I don't know what the ev:'l.-denée is going to be.
- Q Surely. It :I.s obvio‘us, of course, that my clieéent --1

well, I shouid §a,y' it: d.s dbvious - Y plient iz not: charg;:& =0

ot
', qu.‘ 5! 3

my cliert; isn't that: so? Co¥T ¢ 1'5:\
B Yas, : : \, ’ _
0 My client is here charged witn the alleged m.‘i’:i?.?’}\ ] -
o e
of one Shorty Shea, nothing to do with the other case a.!:\al‘.l..~ .
. [ AR S ‘l; } , -
A Okay. ,;.' ;.: o v on A .o A
0 But the thrust of my question, Mr. Grimaldi, is,

| After all, we ate not here just on a totally frivolous mission. |

| !Ilhe prosecutor has evidence against my cli?gnt. We have qontraim

You. understand that?

A Yes, - | o \

0 ‘That's why we are here; and ymi: are going to have

3

Ciéldi'.)rive.commcmws'



Bl

4
5
16
- most pertingnt here, and I suppose thé ohe we would expect to
17 a

is

258

to you is whethexr or not during the process of fact finding

{ you would allow your feeling about that Tate~-La Bianca cagse to

influence you?
A No, sir.
MR, WEEDMAN: All right, £ine,

RICHARD G. COOLEY

© BY MR. WEEDMAN:

Q What about you, Mr. Cooley, in this connection?

| Have you any -— have you formed any opinion about Charles
1n

Manson and the Manson family from anything that you may have

| heaxd ox read?

A What type of oPinion are you looking for?
0 Well, I am 1odking, obviously, I am looking for a
negative opinion: that would be the one that would really be

s - —
EE e v '

'
P & . - - R R
£ind. ' SO DT S
_ . J‘ - . B »'_‘: ;.-b_Q}i. ()‘-‘v:.

Havafyou formed any?

A wWell, X don't belleve§in guilt.by assoclation, if
that is what vou are after. . ’ ,

Q Well, £in;}:thanﬁlﬁéhkféﬁﬂ:igéépreciate your using
that phrase. I think perhaps I should use it, because I think
it clearly states the kind of thing that I am interested in.

In other words, you are saying that merely bacause
of an agsociation between Charles Manson and my client, that
doesn™t mean guilt?

A That's corract.

Q Do you think, finally, in that cotinection,
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Mr. Cooley, that you would be tempted at all in the kind of
¢lose case that I have described for Mr. Grimaldi, to utilize
this guilt by association?

A . No, I wouldn't.

0 and I take it that both you and Mr. Grimaldi will
promise -~ will promise us here -- that you would noi be sgo
tempted?

s That's correct.

MR. GRIMALDI: Sure.

MR, WEEDMA#: b g am"ﬂure you both appreci&té that it is
a matter of grave concarn to &efense counsel, particularly,
and to the. defen&;;t where there has baen so much horrendous
publicity and coverage of this Tate-La Bianca case.

I am’ sure you both appreciate the necessity for
going into this matter, L )

Is there &ﬁythiﬁg-atjéll about this case,
Mr, Grimaldi, that makes you.feel that _you’d rathex be

| someplace else while this case is being decided?

MR, GRIMALDI: Well, no, I don't think so.
MR. WEEDMAN: And, as you sit there now you feel that

© you are prepared and ready to go to work and give both sides

' a fair and impartial trial?

MR. GRIMALDI: Yes, sir.
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MR. WEEDMAN: Mr, Codley, I take it your answer would be--|
| I hope your answer would the same to that question?

MR, COOLEY: Yes, sir.

| MR. WEEDMAN: With respect to issues of law involving
;-circumstantial'evidence, is there anything about those ideas -~
| that is, the idea and the law that circumstantial evidence is

b L

n |

13
14 |

5. |

16

17 |
1B

v |

21

just as good as direct evidence -~ that offends you in any way, |

. Mx. Cooley?

MR, COOLEY: No, there isn't.
" MR. WEEDMAN: And Mr, Grimaldi?
MR, GRIMALDI: No.

MR. WEEDMAN: You heard Mr, Katz' earlier questions and

discussions of circumstantial evidénce, I take it, as well as

Judge Call's reading of the instructions of ¢ircumstantial

evidence.
MR, COOLEY: Yeas.
MR. WEEDMAN: Is that s0?
. MR. GRIMALDI: Yes.
MR. WEEDMAN: You are prepared, then, to at least

consider circumstantial evidence for‘Whétever value it may havé

and not veject it merely because it is circumstantial evidence?

MR, GRIMALDI: VYes.

MR. COOLEY: Yes.

MR. WEEDMAN: I:am correct in that, am I not?
MR, COOLEY: !es,-f

MR." GRIMALDI' Yes.

a f B (

MR, WEEDMAN During the course pf the trial, Mr. cOoley

*

we may . be hearing from police bfficers. .Would you reject
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artificial standards in evaluating the testimony of police
| of€icers; and by artificial standards I mean, for example, all

5pbli¢e officers tell the truth or all police officers lie?

MR. COOLEY: I would treat them like anyone else.

MR, WEEDMAN: Surely.

Mr., Grimaldi, would your answer be the same to

that?

MR. GRIMALDI: The same,
MR, WEEDMAN: Does the mere fact, Mr. Cooley, that my

client is charged with murder, murder most foul, so to speak,

does that fact alone make you think that he is more apt to be
| guilty than not, or will'you‘wait uantil you hear the evidénce

MR. COOLEY: Yes, I would wait for the evidence.
MR, WEEDMAN: So as you sit there right now, I take it is
a fair statement that you haven't the foggiest idea whether

he did it or he didn*t do it?

MR, COOLEY: That is correct.

MR. WEEDMAN: Would your answers be the same to those
questigns, Mr. Grimaldi? -

MR, GRIMALDL: %Not:pntirely,

3 S
} . :
R FRANCO GRIMALDI
BY MR. WEEDMAN: ’.'f o, i - W‘ .
YRR
‘Q All right, let's hear from you, then.

A  If he's beén accusad‘théy must at least have some,

' 1like you say, circumstantial evidence about the defendant. I

don’t know 1f he ig guilty or nat. but he s over here for ane'
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| &gree with you.

reason,
0 Oh, surely.
A Ag to what it is -~
Q And I appreciate your saying that and I heartily

-t

- ?Suielﬁf ;hé district attorney's 6ffice is a
responsible agency of the govarnment and they ara not going to
come in here unless. they‘have g0t gomething*to prasent to the
jury; but my question is, is the mere fact that he's been

accused evidence in your mind?'‘: i

A No, ] L -

0 0x will you wait un%ii &od.haér some witnesses?
A I will.

Q In this case?

3 I will wait to hear bqth sides' story.

Q . And in that connectiénlt’am sure that you appre-
c¢late nany persons are brought before the bay of justice
charged with serious crimes and they are acquitted?

A Yes,

Q and by the same token, many persons are brought

| before the same bar of justice and they are convicted?

3 Yes.

Q You just don't knowé the mere fact of the accusa-
tion, then, I am sure you will agree, is not going to help us
to determine the truth in this matter? |

A Yes, =sir.

MR. WEEDMAN: I will pass for cause and thank you both.

THE COURT: Thank you. |
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- | M¥. Weedman and myself*in regar&s to the proper use of

18

Now, you finish ~- well, g¢ ahead with your voir

dire.
MR. KATZ: Yes. Thank you very imuch, your Honox.
\
RICHARD G. COOLEY
BY MR, KATZ:
@ = Mr., Cooley, you ara now in the place of Mr,

| Vicenta, so let me pick up in regards to a particular subject

we have been discussing this morning, and that, namely, is the }

: oné of cirqumstaﬁtial-evidenae*

Now, I take it you have been here throughont all

: of the proceedings since Tueaday, in which Judge Call very

clearly and concisely read for you the law concerning

~ circumstantial evidence; is that correct?

A That's correct.

9 And you have heard some discussions both by

1T clrcumstantial evidence, 13 that correct?

Dl

A Tnat is correct.,

0 a.And db‘you think thqt your answexs would be any

:different or would they be substantially the ‘same to those
{}questions we posed to the other pgospective members of the panel

| in regards to oircumstahﬁialxeviden&e?

h YB'Bo PRI i ‘ iy
IR R

[

y - L e
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"Tke 9. Q Yes ., All right. 2And again let me say at the

. 5 | outset, Mr. Cooley, it certainly is no sign of weakness nor

3 | should a juror be embarrassed because he has a certain prefer-
4 ‘-: ence or prejudice ifi regards to the law. RAs his Honor so

5 ciea;:ly told us this morning in a very vivid example that you

& | may have some preferences in regards to the law, you may

T .: think it is wise or unwise. That in itself will not disqualify
B | :youa |

6 What we are concerned with, can you put these

10 opinions concerning the law agide. Put your own feelings as‘i-de.
i and unhésitatingly and unguestioningly folléow his Honor's

12 | instructions at the conclusion of the trial? You understand

3 | that is the problem?

w | A Yes, I understand.

. 15 0 For example, -t;o g';:i..ve‘ you another example and for

16 | the benefit of all juroi:s, I happen to have a preference for

> of strawberry :Lce cream as) opposed to vanilla ice cream. I am

18 .'. not being facetious When i say that is a pxeference or a

1 | prejudice, if you wil;l... You cal; call iir prejudice. It

20 | really doesn't mean anythihg‘ ipsofar ;as ‘it concerns my ability [
21 | to be a good juror unless the issue before thé court is which
22 is better, vanilla ice cream or st*rawberry iee ‘cream, in

23 | which casée ny preference or prejudice might be such astc be
% unable to fairly and impartially weigh the evidence. D6 you
% | understand that illustration?

26 2 Yes, I inderstand.

0 All right. Now, in this case you may not like the

% i idea in California, for example, that a wan may be convicted
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is .

of murder in-the first degree and‘ihdeed subsequently

sentenced to aeath based wholly upon circumstantial evidence.

| - Now, wy question to you is this. Do you have any quarrel

with the rule of law in California which says that a man
may be convicted of murder in the first degree without produc-

tion of the'evidenée and without production of any eyewitnessl:

to the killing?
A No, I have no guarrel.
0 Al right. And if you believed from all of the.

evidence, that ié, the circumstantial evidence ih this case

: B h .
that the deféndant.wa& gnilty of murder in the first degree,

would you refuse'to?vote that verdict in accordance with the

‘ 1aw solely because the People failed to produce the body,

any parts thereoﬁ or pn: eyewitnegs to the killing?

A No, I wouldn‘tn S *;;ﬂf -

e

0 A1l right. So it-is fair to say that you would not
. . -"i‘;.} “’ 1.
require the People td‘pfo&ﬁee'the“body or any parts thereof
_or an eyewitness to the killing befo:e you would be willing

to vote guilty-in accordance with the law, is that correct?
A THat ig correct. |
T 0 Is it also falr to say that you will not require

the People to sustain any greater kurden of proof than that

already required by law solely becayse this is a circumstan-

tial evidence case?
A N6,
0 21l right, Now, I haven‘':t had an opportunity,:-

Mr, Cooley, because you just were called to sit in Mr, Vicénté

i g
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seat, td-talk to you about capital punishment. $So let me
do so very briefly.
You understood my explanation yesterday that it is

impossible and there can be no réeturn of a penalty verdict,

that is a @eath penalty verdict unless and until all 12 jurors |

unanimously join in that vexdict; is that correct?
A That is correct.
0 So that:if 11l jurors, for example, voted for death

but you as the 12th juror voted for life there would be no

capital punishment, is that correct?

A That is correct.

0 Is it fair to say that if you were of a fixed mind-
at this time that undex n9~%i§cumstances would you be willing
to consider a death pgﬁ@lﬁg';erdict regardless of the evidence
which unfolds. gurihé tAé course of this trial, that the People
could not get a fair trial on the issue of penalty?

2 'Would ybu répeat . thé question..nl_‘

4] Yes. In othé;=wor§a,igs.39u sit here now you are
of a state of mind that under néféiréﬁmétances anéd regardless
of the evidence would you vote. the death penalty, isn't it
a fair statement to say that the People.coulan't get a fair

" trial on the issue of penalty; is that right?

A Yes, that is a fair statement.

Q Al)l right. Now, 1f you were seated in my seat
as a prosecutér charged with the responsibility of trying this
case which is predicated wholly upon circumstantial evidence,
would you want 12 jurors of jpur present frame of mind to sit

in judgment in this case?
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. understand the distinctian?

{ ment you are making-h N

B % & W

A Yes, I think I would.

Q 8o what you are telling me is that not only can
‘you be fair to the defendant, you can be fair to the People,
is that right?

A Yes.,

] I take it you agree with the proposition that all
sides are éntitIEd to the fair and impartial and open mind

 of each juror; is that correct?

A Yes. I sﬂdﬁid.hope 80.

Q All right And you do distinguish the situation
in which” a pe;soanelieves that capital punighment in some
instances*is justified on,the one, ‘hand agd personally
participating in - dea:h penalty veraiot himgelf, do you
A No, I don't understand.the question or the state-

. I '
» t,?"'r N
B [

Q Yes. Let me rephrase the question.

Do you recognize the distinction between believing .

| that capital punishment in the absgtract is justified under
| certain circumstances on the one hand and personally voting
| the death penalty and personally participating in the death
lfpenakty on the other hand?

A Yes,

Y - A}l right. Then I think we are in agreement that

| the latter situation ig a far more traumatic and difficult
 experience, ish*t that right?

A Yes,

0 Now,' have you givén some thought to the death
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penalty prior to coming to jury service?

B Yes.

0 And do you have any feelings in regards to the
death penalty in general?

A Yes. I believe it is a deterreéent against nurder.

0 All right. Now, let mé ask you this. Can you
concelve of circumstances -- and I don't want you to tell them‘
to me =-- but can you conceivé'of circumstances in which you
can personally vote the death penalty?

A Yes.,

0 all right. Aﬂh‘iftake it you can be fair and
impartial tqhbqthfside;i§is';hat‘correct?

A Yes!
v 4 v

- ’

. ey
-
. o
}
-
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97, L) HAZEL RUPE
.. 2 | BY MR. KATZ:
3 0 Mrs. Rupe, we are back to you again and I hope

that you don't hold any ill will or feeling towards me because
1 we like you so fwuch ve are 'keeping you here at this time,

. Is that a fair statement?

v A It is all' right.

' 0 all :;:iughq.*‘;ll;ﬁank you. Now, getting back to this

; 3 A
- issue of 'cj:re}m'stantial evidence you have heard the questions

¥ | that I hage askeq the other prospective members of the panel,
B} vould .your ansvers, be substahi;ially the same?
A Yes, they.would. R

® 0 Just vexyf biiégiyﬁweuid,,you refuse to vote guilty
. uof for murder in the first, deg:;ee solely because the People did

N -4 % T
%1 not produce the body ox the remains of the decedent or an

| eyewitness to the killing?

o 3 No, I wouldn't.
N 0 All right. In other words, if you were convinced
beyond a reasonable doubt and to a moral certainty based

- wholly upon c¢ircumstantial evidence that the defendant murdered
the decedent then you would vote guilty regardless of the

! "fact that we :Eailed to produce the body or an eyewitness to

| the killing; fs that correct?

= A Yes, that's right.

¢ Do you think you can be fair and impartial to the
% People in regards to the use of circumstantial evidence and
‘ - will follow his Honor's instructions in that regard; is that

-correct?
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A Yeg, that's correct.
0 And I take it you have ho quarrel with the law

that a person may be convicted of murder in the first degree,

ig that correct?
A That's correct,

Q Po you believe, ma'am, that it is possible for a

' person or a group of persons to bury a body so that it cannot

be found? Do you believe that is possible?
A Yes, it is pobsible.

-
L H
. Lo i

s .., ' * FRANCO GRIMAILDI,
P

BY MR. RATZ: : R e SN
B |

N ' e ,’J,-‘._ ("A,: {.;}‘ i“.. B Lt
Q  All right. Now, let me pass.now to; this next
gentleman, and that is Mri Grimaldi, is it?

T
! I E‘- +

A Yes, sir. EETA .

0 Have I prqgoun¢ga<iyf?;gh;?‘ C

A Yes. ) -

Q and I haven't had an opportunity to talk to you, I

. don't think, about the death penalty, 1In that regard as I

understand it you are generally opposed to the death penalty,
is that correct?

B Yes, sir.
[0 All right., Now, let me ask you this. As you sit

here now can you conceive of any case in which you could

| personally vote the death penalty?

A Oh, yes.
0 All right. 8nd as you sit here in the case before

you which involves Mr. Grogan, wouldsyou have an open mind
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as to the prqur penalty iﬁ~the phase, should wexeach that
phase of the trial? '

A Yes.

0 And cah you ¢onceive of circumstances in this case
in which you might vote the death penalty?

a Well, I g?ﬁ%éb.be frank. You said your case is

:.'based on circumstantihl évidence. Well, I don't beliéve that

this, without theAhody, I don't think that I will reach a
verdich to SEnd this defendapt to the - tQ the death penalty
in this particular casey in; this particular moment. While I
don't know how good are your ?r?u??nts, but at this momént I
think that it would be VEry, Very = I mean almost.impcssible
for me to pass tha?ﬁ?mggmepﬁfi::&-r Lo

Q I thank you very much for your honesty. Let me -
ask you this quéstion. Now,; you don't know what the evidence
in thig case is at this point, isn't that right?

A Yes, sir.

[} We are not permitted nor are we obliged to discuss :
that with vou, do you understand that?

A Yes, sir.

0 What I am asking you is this, in a case in which
there is.nqAbody and in which there will be no eyewitness
testimony to the killing, would vou automatically refuse to
consider the death penalty regardless of the evidence in this
case before you?

A To answer exactly the statement you made, T would
consider. Exactly in the way you said it. v

0 Al)l right. ILet me st you this: wounld you
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automatically refuse however to vote the death penalty
irrespective of the evidence in the -case before you which is
based wholly upon circumstantial evidence?

A When you use automatically -~ I -~ I cannot say no,

I would not pass the judgment. In other words, I could find

" him guilty. When you use tlie word automatically, in other
- words, we talk -- talkinq'on anything.

- Q We axe not.talking about the guilt phase. Assuming
#r
for a momenteMra”Grogan has been convicted of murder in the

we may never get tc that point. ?he jury may vote acquittal.
The jury may find some lesser vergictpguch as mu:der in the
second degree. It is only‘Baégﬁ'cnﬁtﬁeﬁassumpticn that there

is a return of & verdict of murder in the first degree that
.fli\. f' * T

. we then become concerned in what we call the penalty hearing

to determine the proper penalty, whether it is life on theé one
hand or death on the other hand. Do you understand that so
far?

B Yes.

Q So I want you to assume for the purpose of my
questioning that we have had a return of a first degree murder i
verdict and we are in the penalty hearing. I am asking you
thiis: would you automatically vote life imprisonment on each
and every ballot in this case irrespective of the evidence
solély because this case is predicated upon circumstantidl
evidence?

MR, WEEDMAN: May we approach the bench before that is

answered, your Honor,
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THE COURT: We will go in chambers with the reporter.
(Proceedings in chambers with counsel
and the defendant present:)

THE COURT: We are in chambers with the defendant and
both counsel. Read the guestion first.

(The question was read by the
reporter, 2& follows:)
" S0 I want you to assume for the

purpose of my qguestion -that we have had a

return of a first degree murder verdict

and we are in tﬂe;penalty hearing. I am

asking you this-would you automatically

vote 1ife imprisonment cn each and every

ballot in, this case irrespective-of the

evidence solely because this case is*

predicated upon - gircumstantial evidence?"

MR, WEEDMAN : Your Hﬁnor, I think -~

THE COURT: I don't want ‘to ;ut you out --

MR, WEEDMAN: Yes, your Honor. I will object to the
question on the ground that it is asking the juror to prejudge
the evidence in this case. The juror has indicated already
that he will not automatically vote against the death penalty
if this case should get to that point. To ask this juroxr if
he would vote automaticglly against the death benalty if the
cagse is based on circumstantial evidence is not ¢nly asking
him to prejudge the evidence but is also irrelevant and

immaterial to the People's right to have pejgons who will

not automatically refuse to vote for the death penalty.
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same points, but in a little different fashion. May I read

thie objection is basically proper insofar as it serves as

caugse under Witherspobﬁ ‘becauge of an answer to the effect

| mx, Weedman, 1 think he_anticipateét~ ?chqllenge for cause.

8 8% B R

THE COURT: Well, I am disturbed possibly by the

back just a minute.
MR, WEEDMAN: Surely, your Honor,

MR. KATZ: I think I can save some time because I think

a possible challénge‘fox cause under 1073 aubsection 2 and

1074, subsection 8. I would not challenge that juror for

that he would not ﬁnder those circumstances impose the death
nalty. Iﬁ ts just a foundational question. I agreed with

THE COURFs 1. appreciate your "statenient but there is
still another problem.! The question is assumptive. It assumes|
something that can be}cQVered.iA';our question if it is
covered in a different way. ‘Let e show you why it is

inmportant. Read the last part of counsel's question.
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_are just assuming it does,

B 8 8 8 82 8 B

(The record was read by the reporXter
as foilows: |
.. ") ‘- Would you automatically vote for
1if¢'ihpri§onment on eachiand every ballot in
this case;.ifxéspective of thqﬁéﬁiﬁence, solely
becauge ~-') _ .
THE COURT: ‘Rigﬁt tﬁefé;;“ifiespectiva of the evidence.”
‘Evidencgscould{be no evidence at all, or there
could be plenty oﬂlévidence. You shﬁuiﬁ)—~ I am not trying to
be a schoolteacher -~ the question, if it were corrected to
say, “If your conclusions of the testimony were such that
you were convinced beyond a moral certainty” -- "to a moral
certainty and béyond a reasonable doubtg,* fhen your gquestion,
you see, you are assuming ~- you are saying ~- you don‘t shdw;'.
you don't put to the juror the fact that he may or may not make
such coﬁclusion;.

"If you conclude that the testimony is so," but you

'MR. KATZ: May I be heard, your Honor?

'THE COURT: Yes,

MR. KAPZ: I think your Honor has miscontrued --

THE COURT: Read it again.

MR, KATZ: No, if I may make this point, and I think it
will be obvious, I have already told them that thay have to
assuﬁe that we ;re in the penalty phase and they have convicted
this defendant based on proof beyond a reasonable doubt and to
a moral cexrtainty.

THE COURT: I agree to that,
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1002 1 MR. KATZ: And predicated upon the evidence produced at |
. 2 the gquilt phase, so the agsuniption is built into this que_.ati-om"
8 so, I don't see the problem. l

4 ‘ THE COURT: ‘Then I think maybe & lack of clarity.

5 I'm not criticizing you, but I am somewhat

8 :-‘ disturbed, though, with the jumping, in effect -~ the testimony

7 produces so and so, the testimony is so and so ~~ if you carry |
# your same -~ assuming that you want to put it that way, carry

your same premise forward, “If you are satisfied to a moral

10 | certainty, beyond a reasonable doubt then would you refuse,

n  would you refuse to vote the death penalty?”

MR. KATZ : Fine »

» THE COURT: We may be fighting shadows, may be picking

o flaws, but it is ratpg;:.’m;: important point.

MR, ;w.ez&. i wiu. be happy to rephrase i{t, your Honor.
° 'J.'HE COURT: Fine, but you haVe covexed it in your
" preliminary question; in your: p,ueface,,hut to a layman it nay
1_8 . not be clear, ) )

19 MR. KATZ: '.t‘hank‘ yc:m yq;ur Ii‘éf;é?r. I adopt wholeheartedly

® | your suggestion.
“ (The fd&;ldviing ‘éfbceieéihgé’ were held
= in open court:) '
THE éOURTz All right, we are back in the courtraom,. Go 1
ahedd, gentlemen,
26
_ FRANCO GRIMALDI
.- Z BY MR, KATZ:

Q My, Grimaldi, T want you to assume that you have
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10-3 1 heard the evidende in the guilt phase of the trial and based
2 | upon that cixcumstantial evidence‘you are convinced beyond a
3 | reasonable doubt and o 2 moral cextainty that the defendant
4 committed mirder -in the first degree.
5 Do you Eollow me 86 far?
6 A Yes, sir.
7 0 And the juxy has voted murder in the first degree——
8 | do you follow me so far?

Yt . Yes, air.

o | 0 Now, asguming that to be the case and that vou are
h " now in the penalty hearing, during which both sides may present|
: additional evidence in aggravation or mitigation of the offense)

may show the defendant’s background and circumatances surround-
8 ing the offense, would you have such a frame of mind as you
1 went into the penalty hearing that because the guilt phase and
1 the guilt of the defendant was based wholly upon circumstantial
AR evidence, that you would automatically refuse to consider a
18 i_ death verdict, regardless of the evidence, not only in the guilk

ol | phase but 15 the penalty phase‘of the trial? “
i A Well, the question is much better up here but I
% .‘still get confused with "automatically consider." If you

phrase it "automatically,” I would say I would not automatically;
I would consider it,
0 All right, let me ask this, and I am not trying to ;
® | play a gemantic game with you -~ it is one thing to consider
% i and say "Yes, I will listen té the arguments of other people
" :'be¢ausé I am interested in other people and I'd like to know
» why,ﬁhe§ come to a certain conclusion, but I will tell you oné‘
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1004 1 f thing, T don't care what they say and how reasonable their
¢ | conclusions are; I still am going to stick to my guns and I am
s | going t6 stick to my conscience and under no circumstances
4 | ana regardless of their conclusjons,; regardless of the
5 | evidence, will I vote the death penalty." }
6 - Now, using that as a backdrop, I want to ask you
7 this question, bearing'in mind your very honest statement that
8 | you strongly oppose cqpital punishment, and basically‘you-ieel
9 it is‘uneéuﬁlly applied and unfaix, would you automaticaily
10 | tefuse to vote the death penalty in this case irrespective of ;

n = the evidence?

| A No, sir.
B 0 All right. Thank you for your candor.
1 | You understand, I am not trylng to trap you into

5 | anything.
L ) No, I want to be -~ in other words, I try to be

. oben minded all the time; the only thing is I want to make sure
B.| that you understand it would bé-yery difficult for me to vote,
1 | in other words. |

20 : .0 Thank you very much for being so honest.

a Now, let me ask you this, you realize, as we said

2 .‘bafore,‘we don't get to the issue of penalty unleas an& until
» ~ ‘there iz a ret;rn of a first degrée.murder verdict.

# | Do you understand that?

» "B Yeg,.sir. |

% g : Do you think because of your strong and deep~seated

feelings concerning the dpath‘pénalty that you might compromise
214 your verdict in the guilt phase in order to avoid having -to

i
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.10-5 " make the difficult decision in the penalty hearing as to
. o | whether or mnot a person shall live or dle?
Take your time, please. That's a tough questionr
A I don't understand why, if I believe and the guy ~~
- this is why we have got 12 peoplés over here «- if I be‘l*ieve‘
- the guy shall not die and I will vote -stron‘gly for that because |
of my balief, but if I can be convinced beyond any doubt it |
8 is better for the society the defendant to be sént to the
o | chamber, I will be open minded.
10

11

1 |

14
6 |
17

s -

19

21

"

U ety
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Q All right.
Mr. Grimaldi, I don't think you understood my

V guestion. I am directing your attention to youx abilfty to
- render a falr and impartlal verdict on the issue of the

': defendant's guilt.

A Yes,

Q Now, ﬁﬁat I am asking you then is this, and please
listen very-carefully:'because of your deep-seated opinion in
opposition to the deaéh penalty and because you know that if
there is a return of a first degree murder véerdict you will
be faced with the very grave and serious responsibility of
the penalty hearing which follows to determine whether or not
the defendant shall live or die, would these facts cause you

to compromise your verdict in tha'guilt phase of the trial

50 that ingtead of voting for murder in the first degree,

even though you were convinced beyond a réaSQnable doubt and
to & mqr&l certaiﬁty that that was'the‘crime the defendant
_cdmm;ttedr you would éiyher vote écquittal, or for example,
mirder in the second degree? ‘

Would you do that?

CieloDrive.coOmARCHIVES




281

10a 0 211 right. So what you are telling us, that you
.‘ | will put aside any of your feelings concerning capital punish-
ment because they have no place whatsoever in the guilt phase
of this trial, and determine independently, impartially and
individually the proper verdict on the guilt phase; is that

6 correct?
7 B Yes, sir; I can.
p i Q And that will be uninfluenced by your feelings

ES

céncerning capital pufli'e';h}ment and the knowledge that if you

10 voté for murder ;i.\g;v.}ti-:h‘e first degree you must then go on to

. \ 1' '
u thé penalty phase; 1is that correct?

R i FLA - -
12 | A Yes, Bj.ir;n N '}

+

13 MR. RATZ: Thank you. -

1 AR

(] 5 'EINA ‘M.MULLINS
1 BY MR. KATZ: Foeoo
17 Q Mrs, Mullins, now we :';tr;back to the circumstantial
13 evidence discussion we have been having with the other jurors
io this morning.
20 - Have you heard my guestions?
o | A Yes.
0 2nd you heard the example that I gave yesterday

regarding the mother and Johnny and Jane?

A 2and the cookies,
0 and did you understand that?
26 "‘ A Yes.
2 | 0 Would your answers be substantially the same to
. 28 those questions concerning circumstantial evidence?
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A Yes, they would.

0 Do you have any guarrel with the law that says
a man may be convicted of murdexr in the f£irst degree based
solely on circumstantial evidence without production of the
body and without an eyewitness to the killing?

A Noné. ‘. ‘

Q If you wg;gfconvinced beyond a reasonable doubt
and to a moral cerﬁainty baged wholly upen ¢ircumstantial
evidence thdt the‘defendant nurdered Shorty Shea, would you
unhesitaﬁingly'vote gui;tY? A

¢

o
-\ \ L,

2 Yesg, I houid; S

0 And I fake e, yourwould not regquire the People to
produce the body or any p;;éé fheéédf or an eyewitness to the
killing; is that c@?;gé#?g;g:!J'ffi}ff

A No.

0 Is that correct?

A That's right.

0 Does it offend your sense of justice and fair playf‘

that a person can be convicted of murder in the first degree
based on circumstantial evidence?

A I have heard it ~-- yes, they can.

0 Does it offend your sense of fair play and justice

to know that a man can be convicted of murder in the firxst

:3 degree based wholly upon circumstantial evidence?

A - No.

0 And you understand that the law gives no greater

| weight to direct evidence ox to circumstantial evidence but

| accepts each for whatever convincing weight that it may carry
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10a-3 -, and adopts each as a reasonable method of proof; is that
‘ s | correct?
s B That's right.
4 0 And will you follow - unhesitatingly his Honor's

§ | dnstruction which says that in all criminal cases, be it a
6 | forgery case or a grand theft auto case or a rape case or a
1 | robbery case or a murder case, that the People are only

8 obliged to prove -g:lie';i‘i- case beyond a reasonable douvbt and to

9 :,‘ a ~mra1'hqe§tjainty'§ is that correct?
‘ R S -
o | A7 That's rignt. . - . T T
n | 0 2nd I take it f&u won't hold us to any: higher

12 | degree of proof, such @é'th-at which demonstrates to your mind

13 absolute cerxtainty?

| I take it you won't requiré us to do that?
. 15 A I wvon't.
16 0 Just an abiding conviction to a moral certainty;

1w | is that right?

1B | A Yes,
| Q You will challenge us to meet that burden, won't
20 you?
a | A Yes.
| 9 All right.
A Like I said yesterday, I am open-minded. I could

2% go either way.

0 ‘*hank you very much.
% A It depends on the evidence.
. o MR. KATZ: Thank you very much, ma’am.
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FLORENCE BARDON
BY MR, KATZ:
Q Mrs. Bardon, we have been talking about circum-
stantial evidence this morning. Wﬁuld your answers be sub-

stantially the same?

3 Yes, they'would.

Q- ‘* Iﬁ‘ifgfaii to say, now, that you all understand
that the corpus delicti Qf a murder case doesn't mean the

L

P
have to prove two elements- element No. l is the death, which
?, (‘ "

may be shown circumstqnﬁially, and, 2, that the death is

production of a body, the pﬂysical body, but it means that you

caused by a criminal agency.

LI ?'#

You unde¥stand that? « .l |

A Yes.

0 ind that if you were convinced beyond a reasonable
doubt and to a moral certainty based upon circumstantial
evidence, I take it that you would unhesitatingly vote guilty
if we had proved our case; is that correct? |

A Right.

0 And that is even though we hadn't produced the body

I

any parts thereof or eyewitness tothe killing; is that correct?
A ' That's correct.

' 0 And Qoes this mrinciple of law which permits a man
to be convicted of murder in the first degree based wholly
on circumstantial evidence offend your sense of fair play at
all?

A No.
0 And do you think if you were sitting in the seat
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right here as a prosecutor, knowing that you had to prove
your case wholly by circumstantial evidence, that you would be
willing to have 12 men and women in your present frame of

mind sit in judgment on this case?

A
t 1

A I do. -

0 | What you.aré*;aying is you can give not only the
defendant &'fair trial but the People a fair trial; is that
right?, ' " c .. i
‘ 2 :wouldtryt:: SRR

MR. KATZ: Thank you 80 much,

1%
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RUBY McCULLOUGH
BY MR. KAT%: . ‘
0 Mrs. Mcéullpugh, I have to ask you this: are you
related to that fabuléug'athlete, Earl McCullough, from USC?

‘
'.,‘,

A .. ;’ NO. . ) ““ ';-,
¥ .

3 A
Q ': Haye ybu been asked that guestion before?
a ok ) T ' 5 . . o -
J"A F YeSg-'-_ .- g’;\, "L , ¢ K .
.A' " . u‘.. ‘:\"_.“ "i I'- '- _I.‘

0 okay. b ?

Now, you hame heard ﬁhe question that I have asked
the other prospective ‘ménbers of’the panel concerning circum-
stantial evidence; ig»thatigéiygct?fgﬁ

A Yes, I did.

1) By now it must become obvious that the People willj

nbt present a body or any parts thereof ox any eyewitness to
the killing; you understand that?

A Yes.

0 And knowing this, do you feel that you would be -
able to be fair and impartial to the People in the presentatio
of their evidence in this case?

A Yes.

0 Would you be willing to weigh and consider and
listen to the circumstantial evidence which unfolds during the
course of this trial?

A Yes.

1] And would you be willing to listen and hear and
view and évaluate the circumstantial evidence which shows
the lifestyle and the daily living habits of the decedent

in this case in order to determine in your own nind as a trier

e
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1 | of fact whethexr or not.the decedent's life terminated suddenly

’ 2 | By reason of a criminal agency?
3 A Yesg, Sir. E f‘b J
s 0 And I take it that you would -- you have watched

5 | a lot of television shows, haven't you, concerning law?

. ‘
: 4 - % e N 1 .t e -
n . Yes : S . . [ i !
6 M . . *  aE d L . 5. :‘
s B e - s . i

7 0 And such shows as Judd  €or Ehe pefense and

8 The Defenders and Perry Mag(m a,rid‘ﬁhéxlike; is that correct?
s | A Yes. B o
0 0 and vhile :tl‘ies‘ef_sﬁld&s.- aré 'bﬁéically dramatic shows,
11 as such, I take it you wouldn't require the People to conform
12 | to the high burden of proof that unfolds during the course of
13 | these TV programs; is that correct?
L | A That's correct.

® 13 5
16 |
17
18

19 -

2L
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23 | . ‘
- | die, isn't that coxrect? @' 7',

0 End I don't have to be Hamilton Burger in order to
get a conviction; is that right?
A That's right.

Q All right. So what we are sayihg is that we are

I géing to judge the case solely upon the merits of the
~ evidence which unfolds during the course of the trial,
{ uwninflienced by any consideration as to myself, my own
i.personality or Mr. Weedman, is that correct?

A Yes.,
Q And I take it vou won't pick a champion in the

arena here because the only thing we are concerned with is the

- ascertainment of the truth, is that a fair statement?

A Yes, it is.

) Now, with reference to the death penalty, ma'am,

death penalty is justified under certain circumstances and

being able to perscnally participate in such a verdict, is

that correct?
A Yes,

Q And you understand that you are sitting as a jury

- of one if you reach the penalty phase in connection with the
"‘determination~of whether or not theydeténdant should live or

4 .
. H
il

11

A Yes, it iga"g' S o

9 and you-gnoé¢lﬁat§§%?¥i géééi;tvéie?f§;;QQ§§h and
} you vote for life there can be no death penalty, isn’t that
| righte ' ;2'3}'}§j:i’

A  Yes, that's right. ) |

) R .. N Lt
[ N I i ,‘T_ 4 1‘3”

[
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11-2 1 | Q  And do you think if you believe in your sole and
. 2 absolute discretion and your heart and your mind and your
3 f conscience that this case warranted the death penalty that
4 | you would be ab;e to vote the death penalty, come back into
5. : the seat where you are sitting and by your verdict tell the
6 | defendant for the crime of which he now stands convicted of
7 .| murder in the first degree he must dle?
A I believe so.

9 R Paxdon me?
) A I said I believe so.

n 0 ' I know‘that'you heeitated and I am sure that'

B  evarybody would ;n your situation when asked such a guestion.

1B | You realize this is a pretty grave responsibility with which
‘ i ~ you would be aonfeonted were you chosen as a.jurory‘isn't that
¥ 1 rignte | ‘
6 | A Yes, it is.
7. 0 And I take it you probably haven't given much

- 18 | thought to the death penalty orxr whetheér you would be able to

19 | personally participate in the death-penaity verdict before

| being selected as a juror here, is that right?

a | A No, not too much.

0 all right, now, as you sit hexe now, I want you to

| project yourself some six to éight weeks and let's assume -
and I want to make this ahsolutely clear Nt assume that therxe

' is a return of a first degree murder verdict. And we are in

' ¢he penalty phase and you believe in“your~heaft and your mind

and your conscience and in your sole and absolute dizcretion

B X B B ¥® 8B B

this case warrants the death penalty, would you have the
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10-3
1| courage to vote that death penalty?

2 A Well, I don't know. I guess I would. I am not
5 | sure, though.

4 {A MR. KATZ: All right. We can't ask for anything more
5 | than that, Thank you, ma'am.

6 Now, going back, if I can, to Mr. Smith.

8 | GEORGE H. SMITH
? | BY MR. KATZ:

il | 0 I only have a few more subjects then to broach to

1 | you metbers of the prospective panel. One of the issues I would
| like to raide with you is that of conspiracy. And, Mr. Smith,

18 you are sitting there so sedately and nicely in that chair I

1 | thought that I might ask you some guestions in that regard.
Again, I have no quarrel with the statemernt that you have

ool indicated that you would unhesitatingly follow his Honor's

17
1 instructions which would be given to you at the conclusion of

18 -
~ | the trial. But it is sometimes hard to know whether you can
19
- | follow an instruction when you aonﬁt know what the instruction

_ is going to be, dsn't that righﬁ?
21 |
: A Very true. , f;

b
<

0 And somatimeé we és Laﬁyéfsgigeéaﬁséiﬁe’kng@ our
~ cases, have an idea that his Honor will give certain instric-
j L tiong and we can therefore discuss them dh a very general

-*; sense-with you. So in that spirit let-ma discuss the law of
* ; conspiracy and'éee whether or notgyé&_h;ie Lny'quarrel with
the law of conspiracy which might be applicable in this case.

Now, conspiracy is the unlawful agreement between
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2 MR. WEEDMAN; Excuse me, your Honor.

3 | MR, KATZ: I will reframe the question.

B MR. WEEDMAN: Very well, | ]
5| Q BY MR. KATZ: If his Honor's instruction to‘you_at

% | the conclusioﬁ of the trial is conspiracy is an agreement

7 ~-betWeén two or more persons to QOmmit a crime followed by an

8 | overt act committed by one of the parties to effect the object
9 | of the agreement would you be willing to follow that instruc-

0 | tion? . |
no| 4 Would you repeat that, please.
2 0 Yes, If his Honor at the conclusion of the trial

B | instructs you that conspiracy is an agreement between two ox

u more persons to cormit a crime followed by an overt act

o committed by one of the partiee to thé conspiracy to. effact

1 tne object of the agreement would you follow the instruction?
w A That sounds a little confusing to me.

18
MR. WEEDMAN: Excuse me, your Honor. We are getting overj

19 : '
in an area and the basis for my objection is that we are
getting over into & technical area of law. .
. iS . . - . »
THE COURT: It/somewhat assumptive: I don't say that

21
critically. It is a little assumptive of propositions of law.
If you will come in chambers I think yguf“questions might be
asked 1f you change your preface a little bit.

MR, KATZ: May I touch upon it a different way?

THE COURT: If you will preface -~ I can say it to the
jury myself. Counsel is asking you if I should at the conclu- .

sion of the case give you instructions, one of which would be

CieloDrive.coOmARCHIVES



1la

1 |-

1

13

1" ;‘fcllow the instructions.

16

17

1%

19 |

21

23 |

24

26

292

as follows.
::Lgt e say that is based on the fact that the court must accept |
‘that & statement of law and that it is applicable to this case.

{ 1£ you make it clear, counsel, the statement of law must be

MR. KATZ: Yes, your Honor.

THE
MR,
THE

| are.

MR.
MR.

Then he nmay attempt to phrase an instruction.

| pased on what are the facts in this case,

| sustain it, you see.

COURT:
RATZ:
COURT':

KATY ¢
SMITH:

BY MR. KATZ: All rightf’“xpu understand what his
i

Q
Horior sald? ] T
A Yes.

They may not even

Make that clear.
Yasg.

Then try your'question and let's see where we

All right.

Then X would answer the gquestion I would
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MR, XATZ: Let me paKe this clear to all you prospective

~ membexs of the panel fhdt'és a matter of fact you will receive

| this in the form qf‘the instruction at the conclusion of this

case and that 13 that you are not obliged to utilize every

."‘ ,, it

instruction you axe given unleas it has application to the

‘1-*? E Tt

| facts as you find them to be.

Now, do all gf ynu uhﬂerstand,that?

(The prospective jurors indicate in

LR

' 1'

the a.fﬁrma{:ive.) BN
MR. KATZ: Now, for example, 1f thelPeople proceed on a
theory of conspiracy and his Honor therefore reads some
instructione in connection with conspiracy you may or may not
apply those instructions depending upon whether or not you

find in fact there to be a conspiracy, do all of you understand|

THE COURT: May I amplify because that is so important.

MR. KATZ: Yes.

THE COURT: And I am not trying -- I will say this for
defense counsel, too: I am not trying to interrupt a statement|
of either counsel to create problems. But at the very instant
it may present a very important situation.

MR, KATZ: I appreciate it, your Honor.

THE COURI': The jury finds on the facts, and these
questions counsel are asking you, most of them, are based
on the propogition that the jury does or does not find the

faets in such and such a fashion. In other words, you would

|- apply a principlé of law, it would apply if you found certain

facts first. Then the law appliea. It gets back to you.
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P
‘11=a-2 t Before you work the law in there in many instances ,;

.' 2 | what ave the factd? “Then you say to yourself, "Well, these

! “ L | "

are the facts.?' Then the instruction of law takes over.
4 ot

-~
-

Go ahead, counsel. o ’ .

s MR. KATZ: 'J!hank you.

e

THE COURT: Rathek ‘aWkwardly, stated . but probably gets
to the point. |

A _‘fﬂ_

MR. KATZ: I th:l.nk it ti-‘s‘ very élear, your Honor. I do

appreciate your assistance in this area.

10 So again we ave all in agreement that you are not

1 going to apply an instruction unless it has application to
the facts as you believe them to have been fully established

B .
‘ to your satisfaction in accordance with law, does everybody

14.
. ' _ understgnq that?

15 . .
(The prospactive jurors indicate

6
. in the affirmative.)

17
MR, RATZ: Let's assume for a moment and for the sake of

® these questions the People have proceeded on a theory of
® conspiracy, namely, that Mr. Grogan together with other pe"ople:‘
mardered Shorty Shea.

MR. WEEDMAN: Excuse me, your Honor. I must object to
the question on numerous grounds. May we approach the bench.
I would appreciate it.

THE COURT: Well, let mé have counsel's guestion.

(The record was read by the reporter
as follows:)
"0 Iet's assune for a moment

and for the sake of these questions the People
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:j would be inclined to sustain an objection. I am not ruling

| in fact had@ been established.

¥ 8 ® &

| we argue any rmore here.

o :
\! H
have proceided on a theoxry of conspiracy,
namely,? that Mr. Grogan together with othex
!pegﬁle m‘urde:ed Shorty Shea. T

i

THE COURT“‘ Now read the objection.

(The reco‘rd was‘ ;:eadi by the reporter as follows:)
"MR. WEEDEAN ‘Excuge me, your Honor.

I must objecﬁ!:, t'q '?;he.. ;q';;‘eﬁ-f;ibri;pn ;numerous

grounds. May we approach the bench. I

would appreciate it.,"

THE COURT': Yes. Now, just one minute. I think the
question as framed is probably -- I may save a little time or |
not just saving time, but I think I could answer the objection.
It is assumptive of several situations that may or may not
arise., It may be covered possibly in some other fashion.
If the testimony is such and such would you do -~ would you
follow lthe.' law in such and such respect? Something in that
fashion. You are asking an assumption of conspiracy. I can't ‘
pass on that. I don't know. If you ask if they proceed updn -~
but I think the way the question is framed at that point I

out you can‘t ask the guestion if you frame it in a little
different fashion,

MR. KATZ: Your Honor, 1fsyour Honor pleases, I asked

then to assume for purposes of my questioning that a conspira’cy'
THE COURT: All right. Let's step in chambers before

(The following proceedings were had
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1. Now, go ahead, Continue right oh’ where you were.

. to-apply that instruetion or to consider that instruection,

in chambers, with both counsel and the

b

defendant present ) Pt :l”";_;

ey

.

THE COURT: Now we are in chambers. Defendant is here.

xamz Yes, sir;
THE COURT: You said ﬁhat you had asked them to assume
a&s a preface to your question that a conspiracy had been
established. That is what you said. aAll right. Go on now.
MR, KATZ: For purposes of determining whether or not
they would be willing to apply the law insofar as it concerns
the law of conspiracy. Now, I have to make that assumption

in my guestion because otherwise they would not be permitted
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12-1 1 ' THE COURT: Let's take the full question now, just like
' . oo® ycni were.:séeaking to the juror.
s | Restate the whole question and I will work out a

4 .| ruling here,

51 MR, RATZ: Assuning for a moment there was evidence

6 | presented at this trial which supported a conspiracy, would
’ yén be willing to apply his Honor's instructions concerning
the law of conspiracy which he will give to you at the

‘ co‘nclus-ibn of the trial, and which have application to those
¥ | facts? |

n That is a preliminary question.

THE COURT: Now, may I stop you there, because there is

Bl a problem right at that point. If th&t is your preliminary

1o question I think it should be based, first, on a reading to

the jury, in somewhat of 'l:h‘:l;s fashion, "I am going to read to
al you an instruction that may or may not ~= but may — be ::ead

" | to you by the court respecting conspiracy, which is as

a follows,"” then read the statement of, the l_aw‘_a. St
19 "Now, I will ask you to assume that the court

reads that, The judge may not read that to you, but I an going

2
- to ask you to assume that he may read that t6 you. Now" --and

| i:he_n ask your question ~- "would you follow that statement of
= | 1aw if it so read to you?"

MR. KATZ: Your Honok, I'd be delighted to do it that

' way. A3 a matter of fact, I wanted to do it that way; I thought
26 i
| I might be stepping oh your Honor's prerogative.
2
. THE COURT: There is an intertreading in there, I

| understand that.
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1 MR, XKATZ: So that's why I avolded it.
@ 22 : THE COURT: It is a touchy situation.
8 Now, I am not trying to stop your objection to the

4 question in any way.

S - MR, WEEDMAN: Well, your Honoxr, what instruction are we
6 | talking about now that the prosecutor is going to read to the
7 jury? That, I am not clear about.

8 | MR, KATZ: I have several instructions --
¢ THE COURT: ILet's have i, It is in -~
10 :: MR, RATZ: I can get it.

noy THE COURT: All right. Go get'it.

"

A Go ahead, I'm following ;rzo.u' right up here in the
B | instructions, Which one do you have?

_ all MR, RATZ: 6.10, goui: Honor, conspiracy, overt act, and
. B 1 6.11, joint responsibility. Here th;y ére, iyour Honorc.

16 In fact, I would ask your Honor to read it and I
T think that will take some of the onus o‘iﬁf ‘*u:yéelf as being an
1  advocate, as such. I think if your Hono_:: reads it,? then there

¥ | is no great importance or stress’ piaced upon. ‘the fact that

 this subject iz now being broached and I think your Honor can

# clearly explain to them that they may or may not be confronted

| with a situation in which they will apply this.
THE COURT: W'ell, let me read it again; it has been so

2%
{ long since I had one.

2 L .
: MR. WEEDMAN: Your Honor, may I make this observation
2% ,
. Pefore we go into the instructions?
2'1 N
@ |  THE COURT: Go ahead.
. 8 |

MR. WEEDMAN: No conspiracgy has been charged. Mr, Katz,
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12-3 1 | however, in his gquestioning, is leading the jury to beliave
2 | that conspiracy is at issue here: Conspiracy iz not at issune
c 8 in this case:
4 ' Mr. Katz has a right under the rules of evidence
5 | to urge the admlssiqn into evidence of certain items on a
6 : theory that they are the product of a conspiracy and therefore
7 ’ ddmissible against my client, an exception to the hearsay rule.
8 | ihie iz not a matter of any concern for this jury.
o THE COURT: Well, you may have -~ - ‘
1 _ " MR. WEEDMAN: Unless my client is charged with
n conspiracy I don't believe that .any instructions relating to
B | conspiracy are even appr0§riate in this case.
1 MR. XATZ: Your Honor, may.I respond to this% A
6 THE COURT: Without answe&ing the question, let me pose
B a problem. Any one who aids or abetexis a pxincipal ——
16 MR. WEEDMAN: That's correct.
1w THE COURT: Let's skip back ﬁé.%hrdsasics:-sb,'in
3 effect, you may have a conspiracy or the commission of a
» crifie among two or three people without the necessity of
charging conspiracy.

A Isn't that correcgt?

2z MR. WEEDMAN: Yes, but you cannot convict someone of

® cohspiracy unlegs they are charged with conspiracy.

#o THE COURT: That would he so.

» MR, KATZ: But you have to give an instruction concern-
® ing that. |

7 MR, WEEDMAN: JI don't see why there has to be an

28

instruction concerning conspiracy when, at least, conspiracy
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1 is not charged; why should the jury be instructed on conspiracy
2 : when it is a matter of law? |

s | THE COURT: That point entered my mind.

4 j Do you have to go into guestions of congpiracy?

5 | Can't you handle that by saying that the law is that anyone

¢ | who aids or abets is a principal, or is a principal, and is

7 guilty, is a principal in the commission of the act -~ wouldn't
8 | that answer your question? o

9 MR. KATZ: No, your Honor., £t

10 May I just thrdq this out, and I think that

n 1 counsel's -~ though 1n good faith v reasoning is wholly

J ' ,‘f1

falacious. Pirst of all, the court mustf sua’ sponte, of its
B 1 own accord, give every instruction @f,l@q;with:which the jury
I Y (Y

1'1.'.,:

| might be confronted. A

B Now, they cannot, and they will be’ do’ instructed,

il they cannot consider any statement made by alleged co-conspirat@r

7| or any act done by an alleged co-conspirator unless and until

18 ; there are two things shown: one, that there is, in fact, a

conspiracy between those persons and the defendant; and, two,
' k that those acts or declarations were made in the furtherance
of the object and design of the conspiracy; so, your Honor is

obliged, sua<aponté, to give that ingtruction to guide the jury

8

as to whether or not they have found a conspiracy, even though
it is mt charged, and whether or not the agts and daclarations
 which are going to be used against Mr. Grogan are admissible.
12a

8 N B R
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12a | th WEEDMHN Wéll, ve are going to -- all right, I
2 :"won't éay anything :;ghthnOWa :5. ifﬁ %?v;?i
3 THE COURT: Go ahead. DR
s MR, WEEDMAN: No, I will submit it, your Honor,
5 : MR. KATZ: That clearly is the‘law, your Honor; it would

6 | be reversible error for your Honor to fail to give the

7 conspiracy instruction and aiding and abetting instruction

8 | at the conclusion of the trial, based upon our theory, and I
9 | also gave to your Honor the aiding and abetting instruction.
10 | THE COURT': I have it right here.

;i MR, KATZ: I think; again, it would be better if your
2 | Honox just read those instructions, that way I don't have to
13 | misstate anything and it is better to come from the court,

¥ ) and I wiii just ask a few questions in that area -- and I am
15 | almost done on my voir dire, incidentally.

16 MR, WEEDMAN: You are saying, then, that the jury has to
" make a finding of conspiracy before they may even move on to
18  questions of admissibility as against the defendant of state-
¥ | ments of a purported conspirator?

0 MR. XKAT%: Yes, Mr. Weedman, but not with respect to
# 1 a special verdict.
MR. WEEDMAN: I am going tc ask fér a special vexdict in

[ this case if we are going to get into this area. This is an

% . extremely critical area in this case and perhaps now is a good:
# | time to talk about it.

% This entire case, to my understanding, your Honor,

is based upon alleged statements that my client made to either.

formey members, so+called, of the Manson family, or to other
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12a2 1 | persons who were closely associated with the Manson family.
_. 2 There isn't a gingle cd%{éqs’ipn:} c_sr" at least, arguably, any

admission that is wortﬁ‘anysl:'h:tng in this case made to any
responsible or substantial member of: the ‘community, including
police officers.

THE COURT: Well, let me ask vou this question --

MR, WEEDMAN: So, therefore, your Honor, it is an extremely
Cclose case, in my judgment.

‘ THE COURT: Suppose the defendant made statements,
1 admissions, ineriminating statements to a member of this

u organization, "I did so and so; I did so and so"; those state-

ments stand oxr fall on the strength of the statement, itself.
5 ‘ ‘
: What difference does it make whether there was a conspiracy

14
. 1 or not, because the only man charged is the defendant.

5
MR. RKATZ: Well, your Honor --

16 .
THE COURT: What difference does it make?

7 | » . .
S MR: KATZ: I can answer that very easily. We are going
18

| to produce and we are entitled to produce statements by
' ‘l_gA | Charles Mansoh, statements by Bruce Davis, who are co—conspiraﬁors.
“ 1 to the killing of Shorty shea. We are going to show their
= conduct, effort to conceal a body, their efforts to hide
the produvcts ==

THE COURT: Stop there.

MR. WEEDMAN: Excuse me, your Honor -«

THE COURT: Wait a minute, wait a minute, let's literalize
it.

2

. " You expect to show statements by members of the

oxganization, for instance -~ give me an illustration -- saying
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what, what other statements, as an illustration?

MR. RATZ: As an- illu;tration, for example, Charles
Manson, knowing that Shorty Sheg has'been killed and
decapitated by Mr. Grogan, éeii; L;héf people who are looking
for shorty, “"Go wp to San Francisco; I sent him up to San
Francisco to get a job,"

That is a statement showing consclousness of
guilt and it is in furtherance of the object of the conspiracy
to conceal the fruite of the killing and to conceal the fact
that ghorty Shea has met ~- has terminated his 1life by
reason Of & criminal agency. '

MR, WEEDMAN: No, your Honor, I am going to oppose

vigorously --

el 3

o e,
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-1 1 THE COURT:  Give me a chance.

MR, WEEDM%N;. I am soxrry. »
THE COURT: I am not ﬁaking any rulings. I want to get
more of.a background here. Foxr instance, let's take Manson
" out 6f it. Call him X, Mr. X is going-to.testify. Forgét
Manson for the minute.
MR. EKATZ: Yes, your Honor.‘
THE COURT: Mr. Manson o?.Mf. X would testify. What you
_ are seeking is testimony ofo‘;qspecting the death Q£~§hoxt¥,
0oy not statements -~ not neceésarily statements.cf\this’defendanta
" MR, KATZ: That's correct.
THE COURT: Is that right? This is what I want to get'

13 .
‘ righ‘t‘. .
1. _
MR. KATZ: Yes, your Honor.
15

: THE COURT: In other worde, X would get on the stand and
16 - ’

say there was a -- "Several of us were interested in killing
17

H the deceased, Shorty," without mentioning the defendant's name..
lé Or "We took steps in the furtherance of that situation. We
® sent this man away. We did this. John Smith bought a knife." |
| And yet the name of the defendant hasn't been brought in. That
" is what you are getting at, is that right?

MR. RAaTZ%Z: Would be éne kind of piece of evidence,

THE COURT: One kind. And that is baséd on a conspiracy
being shown,

MR. RATZ: Yes, And that the statements are made in
the furtherance of the object and design of the conspiracy which
concludes with the concealment of the body, and the cases are

~clear and I have California Supreme Court cases which permit
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_that. 2And I am prepared to show every foundation by way of

' case law with regard to the admission of these statements.

MR. WEEDMAN: Well, your Honor, may I offer this as a

:suggestion. In the orxdinary case instructions are never read

::by counsel to a jury. And I am not‘qﬁatreling with that but

.'\';“-'
by and large there is a good reaégn for that because when we

| get into voi¥ diring a jury and we start talklng about specific

| instructions these lawyers, iﬁcludlng myself, cqn Just go wild.

THE COURT: I don't want to bxte of€ the head furtheyx than<

I have to oxr give rulings I don't h?Ve to yetw,

MR. EKATZ: Yes, your Honor.

THE COURT: You may have a iot' of méri%;}iﬂaybé‘defense

| counsel has, too.

MR. KATZ: Yes.

THE COURT: ILet's cull that guestion down. Cdn't we get

.away from some of these problems. Try a restatement of your
| question here. I will take your obhjection. Maybe we are no

further than we are now but let's try it.

MR. KATZ: May I have the instruction just a moment.

- THE COURT: Certainly vou can.

MR. WEEDMAN: Your Honor, may I make that suggestion --
forgive me for intexrupting, counsel -- but it seems to me that

there is going to be a considerable amount of argument between

j counsel to the court relative to the admissibility of certain
| of these statements. And it seems to me that voir dire
|properly is for cause. It is not to exercise any peremptory

|challenges as is well known. I think that it is unfortunate.

I think that it is unfortunate to permit counsel, if the court

T
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is inclined to do so, to belabor this conspiracy notion before -

this jury, particularly because my client is not charged with

*

 conspiracy.

.THE COURT: ‘Well, I am trying'tp sidestep‘it for the
moment. 1

MR. WEEDMAN: Conspiracy is kinﬁ‘oﬁ a dirty word, your
Honor. ' e ‘ : .

THE COURT: Look, I tell you, it is 10 after 12. I will

' bring you in here before we start. Let's recess because I

don't want to be pushed on a ruling. Let's go oyer until
2 o'clock. -
MR, WEEDMAN: Certainly, your Homnor.
THE COURT: Then we will proceed in here.
MR. WEEDMAN: Very well, your Honor,
MR. KATZ: Yes, your Honor,.
THE COURT: Then I want to settle this guestion in here.
All right. We will go ocut ahd put the matter over to 2 and
then we will go ahead.
(The following proceedings were had
in open court:)
THE COURT: Now we are back in court, Ladies and
gentlemen we are 10 minutes after 12. We will recess until

2 o'clock. Please do not discuss the case in any way

| whatsoever or at all or come to any opinions or conclusions.

We will recess till 2 o'clock and continue,
(The noon recess was taken to 2 p.m.

of the same day.)
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} again with your proposition.

well refreshed on it, fairly well,

o

¥

: + L s
[ T O N S U
- - - -

{The following proceedings were had in chambers,

both counsel and the defendant being present:)

THE COURT: We are in chambers here, defendant and ccunsel
Now, -I'd like to -~ let me start at scratch

I think we have got a problem

that may or may rnot be a problem and I am not going to rush

thorough chance to digest it.

Now, let's start with a 1;tt1e~different premise.
I might say I have carefully gone through your instructions
here and taken the criminal instructions and gone through

Actually, I haven't had a conspiracy for five or

six years, to be honest about it, But I think I am pretty

. Now, let's assume -- give the defendant a chair.
THE DEFENDANT: That's all right, I can stand.
THE CLERK: I offered him another one ~-

THE DEFENDANT: That's all right, I will stand.
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say you don't supplement that in the gsecond count with a

stand on the'crimevof conspiracy which is a crime. That is

‘ag far as you ¢go in your indictment or yourfinformation.

And there must be, in addition to that; at least one overt

Isn't that correct?

a DL

, . L "
L L i LI =, ot
¥ ) i

THE COURT: All right. You~gi£ right there. _
Now, let's just take a different situation. Let's|
say John Jones or John Smith is charged with a conspiracy.

So you indict him or you charge him with a conspiracy. Let's

crime being chargéd as distinguished from conspiracy but you

Now, in accordance with your instructions which
correctly state the law you indict him and you set out there

must be the chirge of conspiracy alleged in yvour indictment.

act charged‘in your indictment. Do you agree to that?
| MR. KATZ: You mean with respect to a conspiracy charge?
THE COURT: Well, you must allége that John Smith and
Mary Jane ¢onspired to commit a crime, an illegal act. And
that your indictment musgt cdontain in that indictment an

allegation of at least one overt act and it must be proved.

MR. KATZ: Certainly if vou are talking‘about formally
charging a person with conapiracy;

THE COURT: Yes. That is right. That is correct, though?

MR. KATZ: That is a correct statement.

THE COURT: We are talking about charging for a minute.

MR, KATZ: Yes, your Hénor., That is correct.

THE COURT: Thercehas got to be a charge of conspiracy !
alleged in your indictment. Jonese and Smith conspired to commit

an‘unlawful act. Yoqﬁhévg‘QOt to6 charge that. In the commissidn
ST
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‘as follows:

with a crime,not charged with conspiracy. Charﬁed with

-
A
L

of that they commit£ed #ﬁ ov;rt act which is substantially
On such and such a time they did so and so.
And in the summation or culmination of this conspiracy they
did this overt act. That is very crudely stated but that is
svbstantially it, isn't it?

MR. KATZ: Yes, your Honor.

THE COURT: To get your cart going, to at least as far
ag get by a demurrer you have got to get that in your indict-
ment as far as that goes. Forget the tiial. You have got to
have that in your indictment. €0 to éstablish a conspiracy
you have to then prove the comspiracy and you have to at
least establish one overt act to get by a prima facie showing
of conspiracy, and put yourself in the position for a finding
by the jury ultimately of guilty or not guilty.

Al) right. Now, that is a situation where the
conspiracy is cliarged right straight against the defendant.
All right. Now, we have a situation here where the defendant --

wé can talk in general parables -- a defendant is charged .

murder.

N B
I TR TS R
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Now, tha Paople propose under ti';a gonexal indict-
mant of murder o show or prove A consplracy as a part of
your proof? .
MR. XATZ: And/or aiding and abp‘tt",i‘ng;‘

THE COURT: But yvou do, ,yau xgal}t £0 prove, you ars
attampting, vou say you wi:ﬂs provn a c:onspiruay?

MR. XATE: Yam, ypnr Honor, | ,x R ;g S
THE COURT: That is what you ars *uy.lng? .

‘ - . H l‘J * N
MR. XATZ: That's correct. AT ; :' f

] 1

THE COURT: You are sesking no uonviction on a .
conspiracy, you are seeking only the gui‘lty or 'not gullty on
the baslec charge of muydey?

HR. EATZ: Corvect.

THE COURT: But you desire to prove, as part of your

3 proof of the Pedpla's cese, you axpect to show conspiracy of

this defendarnt and othex people?
MR. KATZt Yes, vour Honor.
THE COURT: To cormit an unlawful purposs of an unlawful

¥R, EKATZ: Coxrsot,
THE COURT: ALl right, S -
Now, and the purpose of showing & conapiracy is,

| then, once having, 1f you can, proof that a conspiracy existwd |

S

batwoen tho defendant and other people not named in vour

complaint or indictment, youhave established that, then you

%} desire to show that cextain meimbers of the consplracy or

27 |

partnors in the consplracy have wade certain incriminating

:j statemonts that may Iincriminate themselvas or not, but at a,nxwa§
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1 | do incriminate this defendant in the commission of murder,
. isn't that right, with which he is ‘charged?

- conspiracy that they made statements that incriminate this
 defendant in this ¢cage; is that right?

I am saying that any acts or declarations that are committed

~ he is regponsible for all said acts.

You expect to show by members of the conspiracy -- -

let's try it slow —- that by statemanﬁa oﬁ mambers of the

MR. KATZ: It is —-

THE COURT: Do you follow me?

MR. KATZ: I follow what you are saying, but I am sorry
T am taking some igsue with your "incriminating the defendant".|

in furtherance of the object and design of the conspiracy are
chargeable against all members of the conspiracy.

THE COURT: Right.

MR. KATZ: And if we show Mr. Grogan, by independent
evidence, to be a member of that ~-

THE COURT: They are applicable against this defendant?

MR. KATZ: =~-- that he is a member of that conspiracy,

PHE COURT: In other words, the declarations by mouth
or the acts of the conspiratoxs that are not in the presence
of +his defendant in any way at all, once there is a showing
there is a conspiracy, a partnership to commit a crime or
whatéver you want to call it, a conspiracy, that the statements
or the acts or the declarations of those conspirators in the
perpetration or continvation of the conspiracy, directed to
the corime, are admissible as against this defendant?

MR. KATZ: Preclisely.
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THE COURT: Is j;ﬁaé ri?h;{:é-';"' R ; ¥ s;'j-

MR. KATZ: Prééisely.rigﬁé.‘ - . - i

THE COURT: That is a correct 'Eestg.ﬁg;néxié ;‘:ﬁf:xd that would
be 80, you contend, and under the iaﬁ’héie, hhétﬁer'he is
present when this other mémber'ﬁéér&?hiajéiikfoiy$gé what he
did ~- that's correct, isn't it?

MR. KATZ: 'hat is correct.

THE COURT: All right.

Now, this is where I am disturbed here -- the
Information or the indictment here, of course, doesn't charge
a conspiracy; it charges murderx.

MR. KATZ: That's correct.

THE COURT: Conspiracy is not charged against the
defendant. One overt act or more, which is a necessary element
of a valid indictment against a conspirator, is not charded;
that's right, isn't iﬁ?

MR, XATZ: That is correct.

THE COURT: And you are not seeking judgments of guilty
or not guilty, 6hviOusly, because there is no charge of
conspiracy in your complaint or in your indictment?

MR, RATZ: Judgment of not guilty with reference to
conspiracy.

THE COURT: Yes.

MR. RATZ: The answer to that is "Correct,” we are not. |

TEE COURT: All right; but you are seeking without those
allegations whatsoever in the indictment to prove such a
consplracy, to establish -~ the proof of an overt act as

neécessary to prove a conspiracy, you have to do that to prove

ke :
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a conspiracy; then vour declaratioﬂsubr admissions are
admissible; isn't that correct? b
MR, KATZ: That is correct.

THE COURT: That's what -- I'm 'not, trying to misquote it,
I am trying to follow the woxrding here. |

MR, KATZ: That's correct, your ﬁonor. I might remind
the court, however, that an overt act may, indeed, be proven
by a direct statement.

THE COURT: That's right.

MR. KATZ: In furtherance of the object and design of

- the conspiracy.

THE COURT: ‘That is covered in anothexr instructién.
MR. KATZ: And it need not be a criminal act, per se.

THE COURT: That's right; that's not guite the point I

- am driving at.

Now, here's what bothers me. Now, can you give

. meé law to the effect that acts or =~ that a conspiracy may be

shown involving a defendant in which a certain specific crime

is charged, that in proving that specific crime, like murder,

. as we have hére, that the People, without alleging conspiracy,

| may prove conspiracy and consequently must meet all of the

réequirenents of the proof of a cdonspiracy and that then those

declarations or statements or actions or whatever you want to

- call it may be used against the defendant in a murder charge

| such as we have here, where they are not the subject of an

~ indictment?

Do you follow me?
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MR. KATZ: My answer to that guestion is positively
and absolutely. And I think Mr. Weedman will agree that that
is the law of the State.

THE COURT: That it is the law that it is not necessary
to allege bonsPiracg ;éfsudh:a case as we have here to
nevertheleSS pro?e;éénséiracy and thereby make admissible
the acéts o: the declarations of the conspirators insofar as
they may- incriminate the dfa‘fendang ‘f

MR.1WEEBMAN Well, your Honor, if I may, if I night

'é‘

state my understanding. f+.¥¢’f

i
[

THE COURT: All right. Go ahead.

MR. WEEDMAN: Fribkly -—' . % {7

THE COURF: I am going to hold you up for a minute.

MR, WEEDMAN: Very well,

THE COURT: Now, where is the law on that? Where can
you show me law to that effect? It should be simple if that
is correct. I am not questioning you at all. It must be a
very common statement of law that sets conditions, ithat |
conspiracy without being charged or alleged is the subject of
a prosecution where the conspiracy is charged, where the
unlawful agreement is charged, where the overt act is charged |
which the law regquires to convict. That it may nevertheless
be proved and established for the purpose of a separate
crime, commit murder, that those declarations or statements
of the conspirators axe admissible without belng the subject
of being charged in the indictment.

You follow me?

MR. KaTZ: Yes, your Honor.

CieloDrive.coOmARCHIVES




N D . _ _ 315

#

17-2 1 , THE OOURT- What is the law on that?
2 . MR. KA'L‘Z,. E can say- thig, I eyen JArafted a brief in

this connectioh éome time- ‘a't;; on precisely this issve, I
never dreamed that ‘l:hisi pa}rﬁicular issue was in dispute

and T nevex thought' and I ‘still-“don't think Mr‘ Weedman is
taking an issue yi._t;'xf‘ Egr:ess;::::,e‘cﬁ:f:.‘ to tﬁe gact that the People have
. the power to prove a conspiracyl aithough they haven't alleged
one in the indictment or in the Ir formation or any other
® |1 xind d accusation. I can tell you all we need is Witkin

T at this time who has a treatise on Comspiracy or we can look

n under the annotations under the conspiracy section and " they

2 1 will set forth the proposition that the prosecution need

B not allege or charge a conspiracy in the accusation in order

o to prove the conspiracy during the course of the trial,

1_5 j THE COURT: and thereby admit tﬁe. individual statements

16 | o declarations or acts of various membersg of the conspiracy.

»H‘ MR. KATZ: Precisely.

. THE COURT: Let's find it.

B MR. WEEDMAN: I agree to that, your Honor. That is the

2 1a§:. There is no question about that, that is the law.

2 THE COURT: All right. Now, you axe satisfied on that.
MR. WEEDMAN: I agree as a general premise undoubtedly

B ‘it wvould apply, but I don't want to get in the position of

“ taking these statements before the jury without a clear-cut

= | consensus of the law.

® MR. KaTZ%: I think what Mr. Weedman is trying to say,

"o and he certainly has every legitimate right to raise it, his

28

feeling is not that he takes issue with the proposition of the |
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S17-3 1 :. ~lai wé can prove 2 conspiracy without alleging it in the
| accusation, bﬁt he believes there ies no evidence based on the ‘
Peoplé's case that would warrant )proof' or discussion of
conspiracy and therefore any mention of same before a jury
would be highly -prejudicial to his client. Is that corréct,
My, Weedman? ‘ ‘

MR WEEDI-!AN; Well, Mr. Katz is largely correct in that. -
But the thrust of my objection goes perhaps eéven further
| than that. If I might back up for just a moment and make
. this obsexvation, your -ﬁoho,r,, we are talking now about a

1m |
' rule of evidence that is a matter of law. The court must

firét, after appropriate objection rule whether or not
i3 | ' . .

| - statements of purpo::te& co~conspirators are admissible as
L

| defendanty in this case my client.

. {['HE ‘CZ)‘E;RT- That is the thing we are arguing right here.
i: o MR; WEEDMA? Right So 1;1';&;"1: it is not a guestion
initially for the juz:y to ‘decide. It obvious ly would be

N necesgarily impossible for them to make a decision as to
whether or ot t’nere was a cmspiracy for the purposes of
. admissibiiity.sﬂ'haﬁ:' ,:!.s -,za‘ ,1:'1:1".'1..’i.;m;ix~ x"rh_i-ch nust be made by your
Honor. -

'THE :CQUHI":. well, but the guestion would have to come
in. The district . attorney would have to ask the guestion.
Your objection would come in. I have got to rule at that ‘
time, |

. w 1 ' MR, WEEDMAN: Exactly. At that point if your Honor feels

that the People had made out even a prima faclie showing of a
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174 ¥ congpiracy and the Staééﬁénts were made in clear furtherance

?

of the conspiracy and that the conspiracy had not ended as
, b
far as wy client is ‘concerned, they would be admissible.

THE COURT What*you are saying~gs I have to determine

5 1 what is - iy there a sufficient showing of a conspixacy.

If I do make such a determination tpen theoretically the
sav L
objection would be over:uled ‘and the.witness told to answer

the question. I pass Qn thg question whether there is or is

I not an adequate showing of a conspiraqy, have the requirementa'
10 of law been met, which would be raised by your objection.

i MR. WEEDMEN: Now ~-

THE COURT: Yes, but éounsel is going in back of that,
3 | .

‘ as I understand it. He is saying -~ would you -- I forget
TR .
Jjust how he phrased it. But he is asking if I remember

| "Would you consider such answers to those questions?"
| Substantially wasn't that the question now? Wé have gone so
b | far from it,
m:i‘ MR. KATZ: Basically I am asking them whether or not i€
® your Honor so instructg -~

THE COURT: To answer the guestion in effect,
“ MR. KATZ: That's right. In other words, would they follow
the law if your Honor so instructs them with respect to the
|l law of conspiracy.

“ THE COURT: Well, now, can't you get at the same thing -~
I am not trying to tell you how to run your side of the

® case -- can't you get at the same thing by pinpointing it
‘ : in this fashion: Can't you leave out your questions ~-

can't you cull it in such a fashion if there are questions
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- not they have a quarrel with that law of comspiracy.
. play or justice and would not otherxwise follow that instruction

then they should be disqualified under 1073, subsection 2

| perﬁits this course of voir dire in this case then it seems
. to me ;h&t it opens the door for such questioning with respect

R B
o

- 5

asked a witqgss respectingtd conspirqqy or objections made

¢ " e st ;

to the aﬂmisaibility of testimony respecting statements of

\ } .y
certain witneases,-mnd ﬁhé court overrules the cbijection and

advises the witnags to answer, would you consider those
answers? That ' ig’ what' ydu aré Baying, isn't it, to the
juror?

Mﬁ. KATZ: No, your Honor. As a matter of fact here
is what I had in mind. I think we can break it right down to
the specific isaue I had in mind.

THE COURT: All right.

MR. KATZ: If, for example, the jury found a conspiracy
to exist based upon the facts of this ¢ase and assuming his
Honor instructed you to the following at the conclusion of
the trial that each member of the conspiracy is lisble for
each act and bound by each declaration of any other member of
the conspiracy in furtherance of the object of the conspiracy,
would you unhesitatingly follow that instruction? That is |
the only question I want to ask. That is a legitimate question
in that I am asking for the state of mind as to whether or

If they find that it offends their sense of fair

of the-?enal Code.

MR. WEEDMAN: First of all, your Honor, if your Honor

to all instructions, with respect to all :éasonably possible
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instructions: And I would surely as Mr. Grogan's attorney
in this most sericus of cases readily buraue that, &nd I
don't feel that is ultimately what your Honor wants in this
¢age, that is, a discussion by counsel with prospeétive
rerbers éf this jury of particular instructions.

| 2nd beyond that, your Honor; I am urging and I
am representing to the c¢ourt in my judgment that this question
of admissibility of conspiratorial statements as exceptions
to the hearsay rule is a very close question in this case.
It is one on which I hope to be heard in argument extensively,
and quite frankly I have some reasonable expectation that
your Honof may aéxee with me in this connection,

Mr. Katz 0f course is advocating a different

positiop.‘z think that it is manifestly unfalr to the defen~

dant for Mr. Ratz to belabor-in front of this jury panel

in this diacuss;on of conspiragg Thergord congpiracy to most
layment has a horrendous sound. COnspiraqy is a separate
offense as we knOW’and’I think iﬁ is sufficient and will

protect the rights of the People if they merely inquire

."Iﬁ you are insaxﬁ¢ted hy;kna;cpunt~with respect,to any
issues of law will you follow thoge instructions?"
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THE COURT: Go ahead. . .

in't have any

+

MR. WEEDMAN: Cértainly the'defendant woul

right to pursue these matters in the ordinary course. I don't

siee why the People would particularly =--
MR. KATZ: May Y respond to that?
THE COURT: Go ahe&d.
MR, KATZ: Because I think I can: if we were limited to

that rather innocuous question, "Would you unhesitatingly

| foliow all the instructions of law that his Honor will give
10 -

you at the conclusion of the evidence presented in this case?"
this would tell us absolutély nothing.

This is why your Honor has been sco open and
permitted us to discuss this igsue, for example, of circumi~
stantial evidence, because until they know some of the general
principles with which they are confronted they don’t know
whether o3 not they have a bias br prejudice which would
prévent them from being impartial on all of the issues with
which they will be confronted.

iy Now, let me give you one case in point, your

. Honoy ==

THE COURT: Yes.

MR. KATZ: Here is the felony murder doctrine; many
péople find it abhorrent to their sense of fair play and
justice that a-man=caﬁ be convicted of murder in the first
degree hy an operation of law where a killing is accidental
and whicli occurs during the course and scope of a robbery or
atteéempted rdébbery.

Now, it is quite clear that all courts will permit |

L
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18-2 ; | the question:whether oxr no:?theyjyou}ﬁjbe willing to follow
‘ 2 | the rule concerning the féié;nir‘ murc‘ferz’ ;ib;‘.‘tri-ne if they were
| s. | charged by the court to“fomipw~sucpfpﬁ &nﬁ?ﬁuction. Now, all
4 | I am doing is comparing thié, for example, with conspiracy.
5 1 . There are people who feel that the doctrine of
6 | cénspiracy is totally unfair and they find it offensive to
7 t their gense of fair play and justice. Now, all I am asking
8 | them, and I want to make it clear I am not asking them to
9 | prejudge the evidence, I am not even asking them to assume
10 that we will be a&ble to prove to their satisfaction and in
n | the satisfaction of the eyes of the law that there is, in fact, |
2 | a cbpspiracy; but it is a legitimate issue with which thiey are
13 | going to be confronted and uyltimately they will have to make
1B | the dec¢ision as to whether or not we have shown a conspiracy.
. 15 If your Honor has made the .pr‘e;iminary fact
16 | determination, as I think your Honor will, that thexe i=s
u sufficient evidence to go fo the jury on that isgue, so I have |
18 | o know what thelr state of mind is concerning generally the

® | law -- _
» | THE COURT: Well, let me ~-—
2 : MR, KATZ: -- of conspiracy.

THE COURT: ﬁell, you may have covered it. Suppose it
% | were asked in this fashion, that the position of the defendant |
#» [ ig that —-- the way it.is_presepted it may over—-accentuaté the
| position of. conspiracy ~-

26 f MR, WEEDMAN: "hat is precisely the essence of my
objection, your Honor,

THE COURT: Well, suppose it were asked in such a
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fashion as thisr suppose you.were tc say 'to the jury, this,
. 2 "The court may"” ~-— now, I am just posing this, I could be way
| ot here, thinking out ioud-- "IHe court may or may hot

1 instruct you #as to the law respecting conspiracy. Such

| ihstructiOn would follow" -- let's try it again, let’s back

- up there.

“The conrt may or may not instruct you as to the
| law respecting congpiracy.”

Now, we stop there, period.

° “If the court should instruect you respecting the

b law of conspiracy, would you follow that law?"
Now, the word "unhesitatingly" is often used. It

13
“ 1 1s not & wrong word. It may be argumentative, a little, in

1 | c .
| nature, "unhesitatingly will follow it."

® |

: .“Wbuld you follow that," actually is what you are
16

asking.
17 |

MR, KATZ: I have no objection at all, your Honor,.
18 -

19

18a a
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18a L . mEE COURT: All right. “Would you follow that law?"”
. 2 ": Now, I think I wil:l. hack you vp; if you can follow it 'in

s;-’;

' that fashion, because t.hat will show the jury that there may
be conspiracy, there mé;ﬁ' no‘h‘ba ‘conspiracy .
| I think -~ and I will take your objection, Mr.
Weedman; you can object to my ruling here -~ unless the law
deems it objectionable, it does -~ but I wnderstood you were
objecting to my ruling. Don't éver hegitate to get your
cbjections in at any time, any place; you are entitled to that.

0 MR. WEEDMAN: I appreciate that, your Honer.

n - THE COURT: And I want you to get it in and cémsider it
as objected to; but I would probably go along with you if you

B | eonld word the question in that fashion.

. b | MR, KATZ: I can woxd it precisely like that, but I would
' { 1ike to indicate, then, “That with the above understanding,

16 if his Honor" ~-

1w THE COURT: Yes.

1 MR. KaTZ: -- "instructed you at the conclusion of the

trial that each member of the conspiracy is liable for each
act and bouné. by each declaration of any other member of the
conspiracy in furtherance of the conspiracy, would you follow
that law?"®

THE COURT: Well, now --
LR MR, WEEDMAN: Well, youi Honoxr =~-
c | THE cde:: -~ you get into possibly an argumentative --
| thexe is ﬂothing wrong with it ~~ it could be a debatable
‘ “ situation, whether it ls a surplusage or argumentative,

because =-
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igbing to needléssly prolong the proper voly dire of this jury.

MR. KATZ: Well, they don't know what the law of
conspiracy is, your Honor.

THE COURT: But they are not yet called upon to follow
it, either, you see. You are a&sking them to follow a certain
law that may not be given to them, or the court may not
direct them; and that's why I tried to couch it in a rather
generalized way.

MR. WEEDMAN: Your Honor, we have some very profound,
it seems'to me, problems with respect to this area in this
trial. I don't believe, for examplé, that Mr. Katz can prove '
the existence of a conspixacywthxough‘extrajudiéial statements|
of alleged conspirators; and from my study of the evidence
in this case, it'ma3“WEll be that Mr. Katz is never going to
be ina pOsition éo prove up a conspiracy.

But, in any‘event I think I can properly represent
to the court thatfhis represen?a a very large area of contentig¢gn
between the defénse and th: brosecution.

I just; in the 11th of all of the problems in
this area, and ny strong feeling that the conspiracy may never
be submitted to this jury, ;1jnst don't feel that it is proger
to £ill their minds up with notions of conspiracy. |

1 can only add that if that occurred —-

THE COURT: Yet's back up.

MR, WEEDMAN: -~ that there are so many other things
that I am going to want to talk about that I think it is

MR. KATZ: Your Honor, I just note that Evidence Code

Section 403,
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THE COURT: Yes?

MR. KaTZ: Which indicates that the court is oSliged
to make tﬁe preliminafy fact determination that there is
sufficient evidence to warrant the inference that a conspiracy
has been established and that the statements that purportedly‘;
were made therein could be conatrued by the jury as having
been made in the furtherance of the object and design of
the conspiracy.

Now, there will be a further instruction following |
the court's preliminary fact determination as to whether or
not there is-sufficient evidence of a conapiracy to go to the

jury, stating that i1f they do not find that the statements

they axe instructed to disregard it; and here is the law
under 403 of.the Evidence Code.

THE OOURT I concede your argument- your statement is

correct. ﬂt' - .?’ . ,;'* ﬁ' ”, ?:

’?‘ N N "_ 's_.
MR. WEEDMAN Wéll, that is trua, your Honor.
THE COURT: I am'worried, again, about the purpose,

about the structuxe of you: statement.

"l’»a!'

Iffyonr statement weée more all-inclugive of the

statement you just gave ne, if your question to the jury, you

| see, it ¢ould be rephrased in some fashion ~-

MR. KATZ: I am not hardheaded. Maybe we can approach
it thig way -~
THE COURT: All right.

MR, KATZ: We also have a theory of aiding and abetting

'ahd I think that Mr. Weedman, in all candor, has to admit that
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that's cne of the People's theories, in that every confession
" 4 “"-.,,‘i

and every statement we Hﬁﬁé*inﬁihq%eéuﬁmltiple persons who
are allegedly responsible for the killing of Shoxty Shea,

" and certainly Mr. weedman wili advise the court of the

confegsion, as it were, of My, Grogan, implicates not only
himself but other persons who participated in the killing
of Shorty Shea, assuming we are able to prove that fact,

~ Now, certainly we could be able to examine the
juroré' staté of mind as to whether or not they will follow
the law of aiding and abetting and as to the state of mind
concérning that, and I can defer any questions concerning
conspiracy at this point, because if and when it comes up

and beconies relevant, then I am sure argument will take

care of that.
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by him, Lf they accept those at: £ace1value then there iz no

 participant in the death of Shorty Shea, if those stateéments
 are to be believed. I don't think that any aiding and

' abetting instruction is necessary at all.

aiding and abetting instruction --

- case and to also begin to speculate against the People's
" evidence; and I don't think that either of those things are

Q-proper subject of voir dire.

- seeing how the jury is to get in their mind what he is saying --
19 |
1 let's just forget this for an instant, let's back up to your

' conspiracy.

| repeating, but we branch away and my memory is not so good I

' there.

court may or may not instruct you as to the law respecting

. i;
MR, . WEEDMAN. .Your Honor, d£ the jury accepts those

alleged statements offered against my client a8 having been made

b
aiding and abetting theory necessary here.

My client's’ alleged,sﬁgtemﬁntg-make him a direct

MR. KATZ: May I Jjust read to you, your Honor, the
MR. WEEDMAN: ZLet me just continue for the record, your

Honor, that I feel again that counsel is overemphasizing and,

in a sense, asking the jury to do two things, to prejudge the

THE COURT: Let's back up here, now, we are kind of

Now, will you restate =- I am sorry to keep

can keep it in mind.

Read it again with a probablé preface I gave you
MR. XATZ: I would ask the prospective jurors: "That the

conspiracy. If the court should instruct you respecting the
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 law of conspiracy, wonld you follow that law?"

Assuming I got an affirmative reply, I would ask

_him further, "If his Honor in connection with the law of

1 conspiracy should instruct you that each member of the

conspiracy is liable for each act and bound by each declaration

f of any other member in furtherance of the object of the
{ ‘conspiracy, would'you'follow that law if applicable to the

| . facts as you f£ind them to be?"

I see nothing wrong with that gquestion, your Honor;
it is the same as the circumstantial evidence question.
THE COURT: Now, if you put in there -- just let me
think a minute here -~ there should be a layman's statement in
there, I think, something to the effect, "Remembering at all

_ times that it is for the jury to determine from the facts

whether or not the facts prove a conspiracy has been committed"|
now; I think if you put that in so that they know they are the
boss of this and I am not running it, so to speak, or dictating'
their actions, I would permit it over counsel's objection,
MR. KATZ: I can definitely put that in.
THE COURT: Have that in there. I think that gives some

defensivé mechanism to counsel and his client and shows the

jury, again, they are the boss of the facts, because they
could be easily misled -~ not delibérately, I don't mean it in
that fashion -«~ that they have to do sémething or £ind it in

a'ceftain way, puts'it right bac¢k, "You a:e'the boss of this," |

I would be inclined to let you ask it in that gquestion.

MR. KATZ: I definitely will do it that way, your Honox,

MR, WEEDMAN: Main:ihquire at this time of counsel just
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how he expects to prove a conspiracy in this case?
L
It is not obvious at alI tg me.
THE COURT: Well, ,tell yqu — I can answer it only in

a partial fashion, without pushing counsel, and it is a fair

 guestion.

Counsel mway feel it is part of his case, it is his

| book, it is his brief, that he doesn't want to divulge.
Now, I know many things are open through the pretrial,

. to the review of the othexr counsel., It may be part of his case

history, I don't know, but if he takes in any testimony here

that is erroneous and I should permit it, I am in error, why,

of course, the appellate court would only reverse the case,

assuming he should win his case -- I mean, in some sense it

is something that would run this case right back again.

MR. WEEDMAN: No, your Honor --
THE COURT: That doesn't answer your question.
MR. WEEDMAN: No, but I often think of a trial as

- artists sitting down to paint a picture. It is true we have

. our brushes and we have our paints ~-

THE COURT: No question about it.
MR, WEEDMAN: -~ but it seems to me any trial of any

importance, because for the current discussion between court

. and counsel the law is not that obvious to anyone. I don't

- care how many criminal matters they have participated in.

In this case, of course, I have had, to the best
of Mr, Katz' ability, I have had the copies and access to all

statements in the possession of the prosecution from all

 witnesses they intend to call, and, indeed, From witnesses

5
[
. .
L] N

LY
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| they do not intend to call, so that I am satisfied that because
: of the discovery motion and the voluntary offer on the part of
. the People, that I am in possession of virtually all the

material that Mr. Katz is. I am not in possession, of course,

. of his homework; that is, his own work product, his own notes

" with respsct to strategy, tactics and the like; but when X

' asked the question how is Mr. Katz going to prove a conspiracy,
'{ I don't mean to dip into his private thinking, I am offering

| that question here because on the basis of what I have learned

about this case T don't belleve that he is going to be able to

{ show conspiracy.
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19-1 1 | THE COURT: Well ~-

2 | ‘ MR, WEEDMAN: He is not going to be able to prove it by
3 : usinngtatements of my client.
é  ' THE COURT: I am inclined to overrule your objection if
5 | it is worded substantially as I have indicated there. I think
6 | that would give a fair leeway to both partieé.
7 MR, RATZ: I tﬁiﬁkftﬁat is fair, your Honor.
8 - THE COURT: -Tﬂén?i étill will have to determine, of
® { course, these &ltimate questions; We will have to sit down

. R

101 and thrash them put at &’ later timg heré. .ifwill praoceed on

n [ that basis and allow you to ask the question.

- MR. KATZ: And aga;n, your Hénor, I will not belabor

1B 1 the point.

| THE COURT: I know. Both 6f you dentlemen have beéen I .
15

{ tnink very fair and very forthright and very capable in your
16 representation of both parties here, I am just a third man

7 | nere.

Bt MR. EATZ: Your Honor, it is my intention after asking

B that question to give a very short example which has

2 absolutely nothing to do with this case so they can get a feel
a for what we are talking about when we refer to a conspiracy.
= THE COURT: XLet's get that question in and then see
23 . . '
. | where we are.
2
MR. WEEDMAN: I wonder if your Honoxr would indulge me
35

| and permit me at this time, since it is convenience and we
2% | ‘ :

are in chambers and it is a Friday afternoon, to renew my
discovery motion which is presently on file with the hope that

your Honor would grant to me those items which are already
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enumerated in my discovery motion.

THE COURT: Will you enumerate here again. What was that

you wanted?

MR. WEEDMAN: Well, any statenments in the possession of

{ the district attorney's office by any persons whom they expect

to call as witnesses in this case. Any statéments in the

| possession of the prosecution purportedly or allegedly made by

my client or any other persons accused.
THE COURT: But that has been given to you, 1 understand.
MR. WEEDMAN: Yes, indeed, your Honor. It is just that

this discovery motion was made about six or eight weeks ago and.

it may be the prosectitor --

THE COURT: Has something new.

MR. WEEDMAN: Certainly. Has come into additional

1 material.

THE COURT: I would permit that,
MR. KATZ: Let me say this, and I think Mr. Weedman

knows how I feel about this. Whether or not Mr, Weedman has

' a continuing motion or not I will deei it to be a continuing

- motion,

MR. WEEDMAN: Fine.

MR. KATZ: Any time I come into additional information

which i= either favorable to the prosecution or favorable to
I the defengse and has something to do with this case, Mr.
1 Weedman ﬁay be sure that he will have access to that informa-~

t'tion.

MR. WEEDMAN: A§ Mi. Katz appreciates, I know, of course

| it is necessary to meke these kinds of things for the record

-
vy
- - s i .
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19~3 1 i and I sghould state for the record Mr, Katz provided us with
2 | this material long before any formal discovery motion was made.

s | But it is necessary to make it for the record.

4 f THE COURT. well Ehat ig cleared for the moment then.

5 | - MR. WEEDMAN " Yes, I appreciate that. . ;
6 THE GOURT‘ ~Let's move . on,as farias”We have got here.

7 { MR. KATZ: . Yes. Thank you.qbvffii‘”4i'

& THE COURT: All right, gentlemep.

¥ ; {The following'proceédfhés were had

10 in open. court: ) ‘hzﬂ'f?'{*'

u THE COURT: Now, gentlemen, we are back here in épen

- court. The People against Grogan. Defendant is here,

B | defendant's counszel is here. People's counsel is here. 2And

¥ | our jurors are in the jury box.

| Now, you may proceed.
16 MR. KATZ: Thank you 8o much, your Hénor.
n THE COURT: All right.

18

v GEORGE H. SMITH
| BY MR, KaTZ: |
2L 0 Mr. Smith, I believe you agd‘l were having a 1ittle>
| interesting discussion concerning the law of conspiracy, is
ot . that correct?
% A I thought T answered it.
2?;: Q All right, Well, maybe I have a few additional
2 t;questions. Would yon permit me to ask some questions?
o S a Yes, sir.:
‘l' 28 |

9 All right. ‘'Thank you. Now, I want to remind not
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19~4 only you, Mr, Smith, but all of you ladles and gentlemen who

;E are prospective ijurors that 1f selected as wewbers of the jury
" you are the sole and exclusive determining parties as to what
the facts are in this case. You are the sole and exclusive

- judges of whether or not the People have proved their case

. beyond a reasonable doubt. Does everybody understand that?
(The prospective jurors indicate in

the affirmative.)

MR, KAT2: In that connection, ladies and gentlemen, if

10 |
for example conspiracy should be an issue with which you are

n <

| confronted ohly as a trier of fact you will wake the final

judgment as t¢ whether or not the People have proved suffi-~
13

ciently to your satisfaction and in accordance with our burden
4

- of law that there exists, in fact, a gonspiracy.

. po you all underastand that?

6 |
I {The prospective jurors indicate

17

in the affirmative.)

18

MR.’Kamze* Merely becausé his Honor may or may not read
you an instruction, assuming for a moment he will read you an
" irnstruction in regards to conspiracy, in no way indicates that
" his Honor, Judge Call, has an opinion that the People have

' proved, for example, that there is in fact a conspiracy. Do

8

_ you all appreciate that?
| | {The prospecti@e jurors indicate in
| the afftrmative )
MR, KATZ: Carxying it one stap further, as his Honor,
3 Judge callf 80 mauy timﬂs and sorablyAhas gtated that he is the

B 8 B ®

? judge of the liw. ‘Ebu are the judge of the facts. So that

¥

B 17
L
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the affirmative.)

[ the judges of’what tha facts are.

gt

 again with xespect,to the facts only you and solely you are

4 &

Is fhat fair?
5 (The prdspeqtive ju:orsxindicgte in

w
w
ot
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4. . ; , CEORGE H. SMITH

BY MR. KA'rzu S '
0. All right. Now,ﬂﬁ;t Smith, yith that in the
background the court may or may not instruct you with respect

to conspiracy. You may or*nay hot from*the facts as the
judge of the facts, Qetermine vhether or not there is a
conspiracy. Now, aséﬁmlﬁé fér almomenﬁ ;ﬂat you believe
beyond a reasonable doubt and to a moral certainty that
there is a conspiracy in this case and assuwming for a moment
that his Honor does instruct you in regards to the law of
conspiracy, would you be willing to follow his Honor's
instructions? ’

A I would follew to the best of my ability as far
as fairmess as to both parties.

0 All right, That is a fair statement. Now, if his
Honor with this background inmind instruc#ed you that each
menbey of the conspiracy is liable for each act and bound
by each declaration of every otlier membexr of the conspiracy
which is committed in the furtherance of the object and
the design of theé conspiracy would you be willing to follow
that instruction?

B I would still weigh both parties anéd try to be

as fair as I possibly could.

0 Did you understand my question, sir?
Q What I am asking you is that if you found that

beyond a reasonable doubt to a moral certainty that Mr. Grogan

and gome others entered into a conspiracy to commit murder,
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for example, of Mr. Sheat i an‘d assui:;i’;i’"g' for a moment that
his Honor instructed quji_j:'ljh zég’i'g*fd_é ?totl;e law of the
conspiracy, would you be willing to follow his Honor's
ingtructions which says that each conspirator is liable for
the acts and declarations of the other conspirators which
are sald and done in the course and scope of the conspiracy?
‘ A I would follow the --

THE COURY: Now, may I interrupt, counsel.

MR, KATZ: Yes, certainly.

‘THE COURT: Rememberxing at all times that you the jury
will make the finding, I will state the law but it is up to
you to find whether the statements are true or not. Do you
follow that additional statement? Stateménts are binding if
you £ind the statements were made;

(The prospective jurors indicate in
+the affirmative.)

THE COURT: Sta’'ement$ are binding i1f the witness is
telling the truth. You may say "Well, the witness is making
statements. I don't believe those statements.” The law then,
mny statemeﬁt of the law wouldn't be applicable because your
finding of the facts would negate it. Is that clear to you?

{The prospective jurors indicate in
the affirmative.)

}m“SMI'I.'H: Yes. That is the way I understand the
guestion as put to me. I may not have answered it exactly
the way you want it. But I wguld txy to follow the instruction
the best, but I would also have to use my own judgment. |

9 BY MR. KATZ: I appreciate that and I think you ‘havq
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19a-3 answered it quité correctlyjsvery well. Let me ask you this
. 2 | question. Before I do so let me give you a quick example
s | of what we are talking about when we refer to conspiracy.
4 MR. WEEDMAN: I am sorxry to iﬁterrupt, counsel, but I
5 must object to any further questions particularly of Mr. Smith
6 inasmuch as lie has already answered this question.
7 THE COURT: Wait 2 minute now. Before you go further
8 let me have the full staterent of counsel.
9 {The recoxrd was read by the reporter as follows:)
10 | "0 Let me ask you this question.
n Before I do so let me give you a quick example
12 of what we are talking about when we refer to
3 congpiracy.”
.. 1 ‘ MR. RATZ: XIf your Honor pleases, you gave me an opportu~
15

nity o 7anb2xamp1e with respect to circumstantial evidence.
ol THE COURT: If you want to finish your statement in
o chambers, ?ou can. , We may get into an arqumentative situation,
o I don'i: knorv..* But I think you had better not gtate it here.
¥ :: If you ‘w;;;t ‘to continue‘ii: I suggest you continue it in

20
‘ chambers unless you withdraw .tt. It :i.s up Lo you,
2
A MR. KATZ: No, your Honor, I would Hke to continue the
22 L A

© @lscugsion in chambers.
23 . P TR e A AR

THE COURT: All right,iStep.ih herve.

24.
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(The following proceedings were had
in chambers with both counsel and
the defendant present:)
THE COURT: Now we are in chambers. The defendant and
counsel, Read the question again.
(The reporter read back the pending
quéstion, as follows:)
"0 Let me ask you this question.
.Before I do so let me give you a quick
example of what we are talking about when
we refer to conspiracy."
THE COURT: Finish your question.
MR. KATZ: I want you to assume for a moment the following

set of facts and let me emphasize to you ladies and gentlémen

. of the jury that these facts have nothing whatscever to do
" with the facts in thiﬁ‘caﬂe, and you should not draw any

. LA
inferEnces’that this éxample in any way touches upon the
f
subject matﬁer h1this case.
e Ce e,

. Let! SPassume, for examplef that A, B, and C are

roonmates. A mentions the fact that he would like to rape C,

EAan attractive female, B agrees thatgﬁhis would be ckay with

him but that he did not wish to personally participate.

" However, he would be' willing b go along with A and help A

if necessary. He agrees that this is a good idea but does

| not wish to be present at the scene when the rape takes place.
% .
. However, C drives A and B over to X's house, the intended

victim for the purpose of accomplishing the rape. Thereafter

A rapes X In the presence of B who watches while C remains
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Cfégma not personally rape X and even though C was outside

310

right in the car. _

Now, ladies and gentlémén of the jury, this is
an example of a conspiracy in which all parties would be
responsible and chargeable for the rape of X even though B

and did not participate in the physical rape of X.
Now, understanding this example relating to the

law of congpiracy, do you have any quarrel with that operation |
of law?
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198, 1 | THE COURT: State your chijection, ,
. - "*". _ MR. WEEDMAN: Yes, your Honor. I am objecting on the
: ground, first of all, that it is improper voir dire because
he is using an example which has no rélevancy or pertinency
on this matter. That is factually it is irrelevant.

‘He is also attempting to ask this jury to prejudge|

evidence. And thirdly it ig an argumentative kind of voir .
8 4 dire. Naw} I Xnow that all aétorneys are guilty of voir
i ~df;ring a juxy in areas that are not for cause. Every lawyer
worth his salt tries to sell his case a little bit during
voir dire. But this is éugh a blatantly 1mpr0per.example
of this that I must object to it particularly on that ground.
A discussi§n using an example of three defendants, a rape
- . ] case, just ag&in.belabqrigg the point and sexves only to
.J 5 prejudice my client in the éyes of this jury, your Honor.

THE COURT: Well, I would be inclined to sustain your
cbjection to that question. |

MR. Kamz§ May I be heard -just for a moment, your Honox?

_THE COURT': Yes.

MR. KaT%: Aéaix_\,l am not txying to argue with the court
as such, |

THE COURT: It is all xight., Argue all you want,

MR. KATZ: I seems.-to me, your Honor, that merely to ask
the innocuous'questioﬁ l""Ha‘fv.1.n‘g heard the instructiona of law
: that his Honor will give you at the conclusion of the trial
'é'will you follow the law in discharging youx duity as a jurox,”

F N R OB ¥ OB B8 B B B B

i To which they w£11 dbviously ansWer in the affirmative, to me

? that tells me nothing because generallyspeaking the juxor has

%".‘“" i
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" no idea of the kinﬂs of 1e§&1 issues with which they will

; it is wvexy helpfui to give a very short example which has
‘nothing-to do wﬁth the ca%e whi%h illustrates that principle |
¥ of law with which they - will be confronted. I purposely

byt he'dEeapiiated Mr. shea and was a principal nuxderer in

“this case.

Sustained. Objection sustained to that question.

we will take a short recesg and come right back.

FE o ‘5;4_.' ‘i‘.,*; f. ; ;, '5‘ — :
M £ Fets i""'

b r* 4“': }"’f

be confronted dﬁr.:lang thke coufse of thé trial. Sometimes

talked mbout anothex k.{t‘;d of crime, for example, rape rather
than murder. I talked about roommates. I talked@ about the
fact that ¢ was not even at the scene of the crime. 2s

a matter of.‘ fact our evidence will indeed show if it is

adopted by the jury that Mr. Grogan was not only there

So I think if anything this example inures to
the benafit of the defendant and not to the People.
THE COURT: Well ,I"}n inclined to stand by my ruling.

MR, WEEDMAN: Thank you, your Honox.,

. 'THE COURT: All right. I am worried about the jury. We
have held them here almost an hour. We had better give them
a recess. |

MR. WEEDMAN: Surely; your Honor.
THE COURTt¢ I will yecess them now in open court.
(The following proceedings were
~ had in open court:) _
THE COURT: Now we are back.iﬁ the cbﬁrtroomu Defendant
and counsel are here. The objection is sustained. You can

ask your neéxt question, Mr. Katz. But I think before you do

CieloDrive.COMARCHIVES |



19b-3

20

10

It

1B 1

14

15
16
17
13

19

B oy B R OB OB K

343

' proceed. Do not discuss thé case or come to any opinion or

conclusion,

Take a ten-minute recess and then we will

We are in a short recess. Thank you.

. (Recess.)
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8 ] & 8

THE COURT: Now we are in session, People against Grogan:|
and the defendant, both counsel are here and the jurors are
in the jury box.
You may continue.
MR, KpTZ: Thank you.
I will move oh to Mr. Mejia, if I may.
Just to diﬁress for a moment, it obviously comes
to mind that during the various recesses you might see myself V
talking with Mr. Weedman or Mr. Weedman talking with myself; |
I hope you don't feel there is ény*type of wrongful collusion '

between the two of us.

ARNOLD J. MEJIX
BY MR. KATZ:

EE

0 Is that correct?
A . Mot at all,
Q. Now, again, you understand that I have the utmost

respect fOr Mr. Weedman, I regar& him as a friend, and yet I
am going to do the darnedest to present the best case in behalA
of the People; you appreciate that?

2 Absolutely.

g And at the samthiﬁe Mﬁ(ﬁﬁeeéman is going to do
his very beést for his client.

A Yes.,

Q Now, we were talking about this law of conspifncy
and, again, let me reiterate once more the premise that you,
if selected as a juror, would be the sole and exclusive judge

as to whether or not there was sufficient facts to establish a |
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a conspiracy in accordance with law.
Do you understand that?

A Yes, I do.

Q Assuming for a moment that you found beyond a
reasonable doubt and to a moral certainty, based upon the
evidence in this case, that a conspiracy existed between
Mr, Grogan and others to murder Shorty Shea and assuming,
further, that his Honor read you some instructions concerning -
the law of conspiracy, would you be willing to follow the
law as given to you by his Honor at the conclusion of the
case?

A I would.

0 And in that comnection, if his Honor instructed
you that a conspirator is responsible for all of the acts and
declarations of a co-conspirator which are committed in the
furtherance of the objett and the design of the conspiracy,
will you follow that instruction?

A Yes.
Q Any quarrel with that rule of law?
A No.

MR. RATZ: Aliiright. Thank you.
s
PR Mr. Inouye, you heard the question that I asked

.4' ‘, 4

Mx. Smith and Mr. Mejia. Would your answer be substantially

' ¥ Fl . A ‘*_ i'-t Y
. - TN X, PN
. ' -~ L
N :.ﬂe f’ . “t ) 11"‘ o
e i + N 'rn;‘,"“

MR, INOQUYE: Yes, it would.

the: same, sir?’

e by

MR, KATZ: Mr, Bates? ‘f,;'j

MR. BATES: YEB.

i e
! !

MR. KATZ ¢ I take it your answerg again, would be
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substantially the same with regard to the law of conspiracy;

ig that right?
MR, BATES: Right.
MR, KATZ: I am going to have to state again and look

and see Mrs. Belles' name.

INEZ M. BELLES
BY MR. RATZ:

4] Is that correct?
A That'gs correct.
14 And you heard the guestion that I have asked the

other prospective members of the panel concerning the law of
¢onapiracy. flf ‘
Would yoy;;ansﬁérs be substantially the same?

A ;if The siﬁe:'h

Q, T take it you have no quarrel with the rule of
Yaw whiéh says that once ‘& conspiragy is shown that a co~
conspirator is responsible for all acts and declarations which
are éommitted in the objéét‘aﬁdféééﬁ;ibf and in furtherance
of the conspiracy; is that correct? .

A Yes, six.

0 And his Honor would instruct yvou at the conclusion ‘
of the trial —-- that is, at the conclusion of the evidence --
yvou would follow the instruction; is that correct?

A Yes,; sir.

Qo And I take it this doesn't offend your sense of
justicé or fair play to apply this principle of law to the

facts as you f£ind them; is that correct?
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BY MR, .KATZ:

oo oo M oo O

Yes, sir.

DORA S. IEWIS

Mrs., Lewis?

Yes, sir.

pid you hear the guestions that 1 asked?

Yeg, sir, I have.

Would your answer be substantially the same -
Yes,

~=- in regards to the law of conspiracy?

In regard to the law.

T
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20a-1 1 | . MR, KATZ: Thank you. g0 7. ("
] 2
3 RICHARD G, COOLEY

% | BY MR. KATZ:

s 0 That ‘is Mr. Cooley?

Mr., Cooley, we have been talking about the law of
| conspiracy. Again, let me stress, because it is so very
important to do so, you would be the sole and exclusive judge
~ of the facts and you would not even consider an instruction,

o f should his Honor give one, ¢oncerning the law of conspiracy

' | unless there was sufficient evidence to establish in your mind

12 beyond a reasonable doubt and to a moral certainty that a
1 conspiracy existed,
. " You understand that?
. » A Yes, I do.
b 0 So, with that premise in mind, would youn follow
o his Honor's instructions if he gave it to you with regard to
® the law of conspiracy?
1? a Yes, I would.
2 Q And do you have any quarrel with the rule of law
4 | which says that a member of a conspiracy is liable and bound
| by the acts and declarations of the other members of the
conspiracy which are committed in furtherance of the object
* and the design of the conspiracy?
'25 i A No, I don't,
26' | 9 And I take it ,tl}gt doesn't offend your sense of
. : | jt,z's,tice or fair play, doias;;’.it?
A Na, it dpesn’t.
e ,
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20A~2k : HAZEL RUPE

@ 2 | BY MR. RATZ:
8 0 Mrs. Rupe, we are back t¢ you again.
4 ¥ou heard the gquestions that'I have asked the

. other prospective members of the panel in this regard; would
| your answers be substantially the same?

A Yes, théy would,

Q And I take 1t this doesn't offend your sense of
' justice or fair play to apply the rules of circumstantia;

10: ‘
‘ evidence as his Honor will give them to you; is that correct?

11

A That's correct.
12
13
FRANCO GRIMALDI
- 14
. " | BY MR. RATZ:
' 1B .
0 And that's Mr. Grimaldi?
16
| Yes, sir.
17| »
0 My handwriting is so bad I keep changing your name
18 |
.| ‘evexy time we come to you.
19 ) )
Now, you heard the questions that I asked in regard
20 .
{ to the law of conspiracy, did you not?
21 |
A Yes; sir.
ﬂ » .
' Q Would your answers be substantially the same?
23
A Yés, sir,
24
o 0 I take it that you are willing to folléw the rule
3%
of law, 1f applicable to the facts as you find them; namely,
26. |
| that a,member of a. conspiracy is liable and bound by all of
-y 27 ,‘l
. | the facts and decglarat:.ons Q:E 'the otherqembers of the
" m -

congpiracy which- are committed in furtherande of the object and

.1 CieloDrive.comARCHIVES
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20a-3 1 deslign of the conspiracy; is that correct?
2 A Yesg.
3 ,
¢ . And I take it that that does not offend vour sense .

~-of justice or fair play; is that correct?
A Yes, sir.

MR. KATZ: Thank you.

EDNA M. MULLINS

f BY MR, KATZ:
0 - R
0 Mrs. Mullins, you heard the questions that I have

i
| asked each of the other prospective members of the panel in

| regards to the law of conspiracy.
B[

Would your answers be substantially the same?
14
'. , A It would be the sams,
15

6
_ FLORENCE BARDON
iz
 BY MR. RATZ:
18
' 0 And Mrs., Bardon, you have heard the guestions that
19
| T have asked in regards to the law of conspiracy.

" Would your answers be substantially the same?

A Yes, they would.
MR, KAYZ: Mrs, McCullough?

. MRS. McCULLOUGH: Yes, they would.

MR. KATZ: Thank you very much.

% | Now, Ijust have, to your relief, just a few more
questions -to ask of you and then I am going to sit down and

. w1 perha.ps Mr. Weed’man can t:alk a 1:!.1:t1e bit more.

LY

This may comeras a sﬁrprise to you, but we lawyers

"

. - CieloDrivecomARCHIVES
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16 |

E-Qet tired of asking the same questions and we lawyers get tired |
: Of_heafing ourselveé talk; but you understand that this is a
-séxfous business and both Mr. Weedman ‘and myself aré really
E.trying to dd‘one thing and that is to gécure 12 jurors wlio can
; ﬁe’fair and impartialrtq both sides, to hear openly and fairly |
| ‘and fully all of the issues with which you will be confzqn;gd,
} and I think you all agree that that's our purpose and you will f
;racdapt our questioning in that spixit; is that right? k

{The prospective jurors indicate in
the affirmative.)
MR. RATZ: Now, it has been alleged in the indictment

. :: which his Honor read to you on Tuesday that Shorty Shea has
1B |

allegedly met his death’between the dates August 16, 1969 and
September ist, 1969,

Now, assuming you believe beyond a reasonable doubt,

and to6 a @oral certainty that Shorty Shea did meet his death
within those dates alleged in the indictwment, would you,
nevertheless require us to prove that he met his death at a
specific date at a specific time?
(The prospective juroxs indiéate in
thenegai::!,ve,)=
MR; KATZ: I undarstand from your negative responses --
MRS. LEWIS. I didn‘t get the dates.
MR, KATz- »&es,*Mrs. Lewlis?

- ’i e . @ *

MRS.QLEWIS' I didn't get the dates.

;MR. KATZ.;aLeﬁfme gay that it is allgged in ‘the indict- 1

B ,‘1 ~”
ment which his Honor read to you on Tuesday that Shorty Shea

met his death between;aqgus;; }5., 1969 and September 1, 1969,

CleIoDrlveoommcmwzs
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.th a criminal agency.
| to prove that Shorty Shea met his death on a specific date at

| reasonable doubt and to a moral certainty that he, in fact, met

'his death between the dates that are alleged in the indictment?‘

" to you members of the,panel as a whole.
21 .

any question that you answered before ané which you think you

| don't feel afraid or embarrassed to raise your hand and say,
2% |

- of mind."

In that regard People's burden is only to prove

that within that time period Shorty Shea, in fact, met his death
Now, would any of you, therefore, reguire the People

a specific time, even though yvou were convinced beyond a

(The prospective jurors indicate in
the negative.)

MR. RAT%: I take it, then, that none of you would requirg
us to prove that Shorty Shea met his death at a specific date
and time other than to prove beyond a reasonable doubt and to
a moral certainty that he did meet his death by a criminal
agency between the dates alleged.

Is that a fair statement; now?
{The prospective jurors indicate in
the affirmatiVe.)

MR, KATZ: Now, %et‘me-address, then, my last questions

=we have discussed this a little bit before and you
have had time 'to thtnk about it and, incidentally, if there is

might anawer differently because you have had time to reflect,

"Mr. Ratz," or “Mr.;W§eQman§ I think I have changed my mind on

it; I have given 1t more reflection and this is my present state

CieloDrive.cOmARCHIVES



21

10 |

I

s
14 1
s
16 o
ﬁ{g

s

19

21

23

2

&

2 |

353,

Not only do we welcome that, but we feel it is your}

obligation as a juror to do so.

Now, as you recall, all morning I have talked

ff about -- and yesterday -- I talked about the ability and the
| willingness and the fortitude and the constitution, if you

t believe in your'heart and your mind and your conscience this

case warranted the return of a death penalty, whether or not

| you could vote the death pénalty.
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:A neverthelesa vote guilty if you were convinced by the circum-

Now, having had some time to think gbout this
I want to ask all of you this question generally. I won't ask
it of you individually, but raise your hand if you would answer
it differently at this time,

You obviously know that in this case there will
be no ayewi£ness tegtimony to the killing. There will be no
production of the body. There will be no production of any
parts of the body, nor will there be any evewitness testimony
to having observed the body in death.

Understanding this, is there anybody here who
would refuse to consider and fully and fairly evaluate the
circumstantial evidence that unfolds during the course of the
quilt phase of the trial to determine whether or not the
People have sustained their burden of proof?

(The prospective jurors indicate in

the negative.)

MR, KATZ: I see complete hegative regponses so I assume
that all of you then are willing to consider circumstantial
evidence in that regard. |

Let me ask you the second gquestion then.

- If all of you were convinced beyond a reasonable
douvbt and to a moral certainty based wholly upon circumstantial
evidenece, there being no‘body, no eyewitness to the killing;

no eyewitnesa to having observed the body in death, would you

stantial evidence beyond a reasonable déubt and to a moxal

certainty that Mr. Grogan murdered Mr. Shea? Vould you all

vote guilty? KSR

1
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21-2 1 | (The prospective jurors indicate
. 2 in the affirmative.)
3 | MR. KATZ: What you are saying then in effect is that

s | you would not require the People to produce the body, an
s | eyewitness to the killing or an eyewitness to having cbserved
6 | any parts of the body before voting guilty, assuming we wet

1 's our burden of proof as required by law; is that correct?

B | (The prospective jurors indicate

9 | in the affirmative.)
R MR, KaTZ: All right. Lastly, going into this issue of
11 | capital punishment I am asking this of you as a whole: is

12 ;: there any one of you who because this case rests wholly upon
1B | circumstantial evidence would compromise your verdict in

¥ | the guilt phase, that is to say, would vote not guilty or
. 15 | wvote gsecond degree murdey solely to avold the difficult issue
6 ! which would face you in the penalty phase? Would any of you
" | o that?

® (The prospective jurors indicate
1B in the negative.)

2 | MR. KaTZ: All ri?hf:_., So then though you may be generally |
2 opposed to capital p\mif;hment, evén though you don't like
capital punishment on the books, nevertheless if you believed
beyond: a reasonable doubt and to a moral certainty lased upon

# 0 circumstant:[al evigence that the defenﬂant is quilty of

% murder in the firs-!: degree you would vote "that knowing that
% 1 you would be required the;x to gp into the penalty phase of
. 2 th:l.s trial:; is that correct? '

{The p‘pqugctigw{q jurore- indicate
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| Honor.

in the affirmative.)
MR.KATZ: Lastly, let me ask you this question because
I am getting tired of talking, and that is this: if you
believed in your heart and in your mind and your conscience
that this case before you, the cdse of People v, Steve Grogan,
warranted the death penalty, would you vote the death penalty?
{The prospective jurors indicate
in the affiymative.)
MR, KATZ: Do all of you feel as you sit here now you

can give the People a fair trial on the issue of penalty

should we reach that phase?
{(The prospective jurors indicate
in the . affirmative.)
MR. XATZ: Thank you very much, ladies and gentlemen
of the jury. I pass for cause.
THE COURT: Thank you. Now ~-
MR. WEEDMAN: Your Honor =--
THE COURT: Well, the defendant had passed for cause.
MR. WEEDMAN: Yes, your Honor.
THE COURT: People pass for cause.
MR. WEEDMAN: X woul& appreciate one or two additional
guestions, however, inasmndh ag coungel has emphasized an

< ¢ [

area, ' '53 i
THE COﬂRT* Kind of a reexaminqtiona ,
MR. KATZ : I have no objection, your Honor.
MR, WEEDMAN: Yes. I will‘be b:;ef. Thank you, your

THE COURT: Go shead, = ' ' 4 =~ °
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' - doesn't rise to a level where you feel an abiding conviction

- to a moral certainty of its truth, that you are permitted

MR. WEEDMAN: I can't help, however, but -- excuse

me.
(short conference between counsel and defendant.)

MR. WEEDMAN: I can't help but add to Mr. Katz's
expressed desire that I not do too much more talking in
observation of Thomas Jefferson's. He said it is the business
of lawyexs to admlt nothing; deny everything and talk by the
hour. I tend to agree with Thomas Jefferson in this connec-

tion, but I will try to be brief.

RICHARD G. COOLEY
BY MR. WEEDMAN :
¢ Mr. Cooley. perhaps I can direct this at you and
I am sure the rest of you will listen. Do you understand in
the light of all this discussion of Mr. Katz's concerning

circumstantial evidence that if the circumstantial evidence

: 2 ¥

simply to reéject 1t?;h;-
A Yes,'I,qnéerstand that.

- %
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21la-1 Q All right. In other words, I take it frxom your
. 4 2 | answer that you don't feel that M. Katz' gquestioning and
.‘observations.have-somehow raised the level of the power of

circumstantial evidence?

A No.
o Q Is that coxrect?
! A That is correct.
? Q Right. In otheéer words, it is still just plain old

| circumstantial evidence then in your mind irrespéctive of
10

' Mr, Katz' questions and comments concerning it?
1
A Right.

_ MR. WEEDMAN: And would that answer be substantially
® ; the answer that you folks would give to that gquestion?
. i: f (The prospective jurors indicate in
. the affirmative.)

MR. WEEDMAN: We get a little woxried on our side, you
17 ’

know, where there is aIl'this talk about this kind of evidence
* that begins to worrg usﬁa ‘little bit, and we hope that your
i minds will come back, if they have drifted away at all, come
right back to dead center 86 ﬁhat weihave a fair trial to
Mx. Ratz' position and an equally fair ;riéi to my client's
position. This is what we both wagt in this case.
Finally, juSt a generﬁl q;estion about instructionsi
>vAnd I am surée the mat?ef;hagfbéen ¢oﬁbreﬂ but I would like to
m;ntion it just briefly.
Do you all understand and appreciate that the court

may well give you some instructions which simply by the time

- you are finished with your deliberations have no application
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{ to anything in this case and that 1f that should occur, I trust
| then that that will not come as a great shock and surprise to

| you.

{The prospective jurors indicate in -
the affirmative.)
MR, WEEDMAN: 2Am % correct in that? I see you are all

| nodding affirmatively. So we will be cledr about it, do you

| all understand it is wp to you to use those instructions which
{:you feel are applicable to the facts or the igsues as you See
© | them to be. That for example you may be given a vlirewsstantial |
| evidence instruction with respect to the admissibility of

J cartain evidence and you may after due deliberation say, *Well, o
13

gee, that doesn’t apply in this case.” You all understand and

| appreciate that?

(The prospective jurors indlicate in

16 .

1 |

8
respact to other Kinds of inatructions that you may recelve in

19

2

8

8 8 B ®

the affirmativa,)
MR. WEEDMAN 5 and that the same thing is true with

. thig case, Iz that so?

{The prospective jurors indicate in
the affirmative )
. WEEDMAN: All right, Thank you all very much, I

Wil again pass for causa, your Honoz. Thank you.

YHE UOURT. Both sides pass for cause, I take it.

MR. KA’M: Yea, your Honor. w‘ v =,> ?,

PHE COURT: Now, we qeﬁ to the peremptcxy; The People
under the law are first.  You mmy p?qcegd.

MR. KATZ: Yes. Tha Eeople wish ‘to thank and excuse

M NS L S

oromw R EE] v ) 4 -
K3 * A 2
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2la~3 f Mr. Inouye. _
.‘- 2 THE COURT: Veﬁy well, Thank you very much. You ¢an
s | call another name, Mr, Clerk.
4 . ' THE CLERK: All right, sir.
5 j: Henry Olliin, O-1-i-i-n.
.6 ‘
3 HENRY OLLIN
g | BY THE COURT:
9 [ | Q Well now, let me talk to you for a few moments,
10 f Mr, Juror. Did you hear everything that I said to the other
1 1 jurors Wednesday and yesterday and today?
12 A Yes.
13 j 0 Did you understand everything that I said?
w | & Yes, I try,
. 5 | 0 Did you hear me read the charge that has been flled

16 | against the defendant?

7 | A Yes, T did. _

18 :E V] I am going tbtask-you to assume that you have been
¥ 1 gelected as a juror apﬁ the-case has been tried and that you

2 | 'have gone tQ the jury. rOQm to decgide the case. Now, if you
. iy

2 | put yourself ét that position, at that point you could make a
‘£inding," thé jury}cbuld make aafinding of guilty ox not guilty.'

ey f J t
P ! e

That is clear to you?

3 Yes. '{ ) s*“fiﬂa

; . q 3
Q If the jury shoulé find not guilty that is the end
% ”‘ of the lawsuit, it i@nthrgughg‘srg thiat ¢1ear?
‘ A Yes.

Q . . Ii the jury f£inds the defendant guilty as ghargedw'

CieloDrive.cCOMARCHIVES



0

11

13

C 4
B |

1% .

17
18

19

21

24

2% |

361

| then the jury tust make a finding of degree and if they make a

finding of quilty sécond degree murder that concludes the duty

| of the jury. The jury is all through. You can go home. You

are through,
a Yes.
Q If the jury makes a finding of guilty first degree

: murder then the court holds a further hearing, the purpose of
1 which is for the jury to decide on what is called penalty. 1Is

that clear?
o Yes.
) And when.thé'ﬂury-goas to the jury room to decide

the penalty it must makesa finding of capital punishment, that
iz, the death penalty, or lifée imprisonment. Is that clear?
Av .Q-YBS. I -t c. » o 1
b R )
0~ Now, i1f you will please assume that you are in the
jury room with the jury and you are. attempting to £ind on the
punishment, whether it is capital punishment or life imprison-

ment. ZILet's assume you are up to that point in the voting, is
'.-"1',n' . " - S

that clear?
A Yes.
0 Now, I am going to ask you in your voting if you

would automatically vote against the death penalty without
regard for any evidence that might have been produced at the

trial or hearing in this case. Now, what is your answer?

A I would vote yes.

0 You would vote against the death penalty?
A Yes.

0 Have 1 correctly stated it?
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A Yes.
THE COURT: All right. Do counsel desire to ask any
7 questions on that point? Defendant or People.

MR. WEEDMAN:

Only just to perhaps clarify the response

because I am riot gquite sure what Mr. Ollin means, and I am
| sorry, your Honor, perhaps I could just ask one or two
' questions.

- BY MR, WEEDMAN:

Q Mx, 0Ilin, are you opposed to capltal punishment?
A Yes.
0 And you feel that there is no case in which you

would be willing to sit down and even consider the imposition
- of the death penalty?

A Well, ves, I would. I'm opposed to capital punish-’

ment. Death penalty.
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Q But is there any case at all in which you would at
least bq‘éiiling, if you had to, to sit down and at least

i considef;ﬁhé imposit1an of capital punishment?

ﬁi.f"

4.« A Yes, I would consider,
v .9, , You would consider it?
1.‘“ IR "zi =, t ,: l_1
i ¢ - o S
‘. A s-oYess o4t

L .z

g .. Im, other words, you are téelling us that even though

{ you are opposed to the death penalty, that nonetheless you feel

tha:there mightp—— there might -~ be an appropriate case for
k] -3 '{ }

the.death penalty? ; '
A Yes.

Q And that if in this case it ever got to that stage,

| which of course it may not, as Judge Call has pointed out, but

if you were selected as a juror and in this case you got to a
penaity phase, despite your feelings, Mr. 0llin, you would at
least discuss penalty with your fellow jurors?

MR, KATZ: Objection -

MR, WEEDMAN: ~- at least --

MR, RKATZ: Excuse me, counseél; f£inish your question.

Q BY MR. WEEDMAN: Aand at least consider the
impogition of the death penalty; is that correct?

A  Yes, sir.

MR.‘kATz= Well, the answer is in.

May I gquestion?

THE COURT: VYes, indeed.
BY MR, KATZ:

Q Is that Mr. Ollin, sir?

A That's right.
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0 - Now, as I understand it, you are opposed to capital

| punishment; is that right?

A Yes,

0 I'm sorry, I can't hear you. <Can you speak up.

A Yes, sir.

0 And T take it that this is a strong opposition to

. the death penalty?

a Yes.
0 and is it fair to say that you, yourself, would

never personally participate in sending another man to his

. death; is that right?

A Yes.

g Is that a fair statement?

A Yes.,

0 And isn't it a fair statement, also, to say that,

irrespective of the evidence that unfolds during the course of
" this trial you would under no circumstances personally vote for

' the death of Steve Grogan; isn't that right?

A Yes.
.0 And you understood my question; is that correct?
A Yes,

MR. WEEDMAN: Excuse me, your Honor; there will be an
objection to the question on the ground that it is,
unfortunately, leading and suggestive.

I think that -~ I think it would be better to phras
thege queations to give Mr. Ollin an opportunity to express his,

feelings,%aﬁher than being lead into a particular answer.

PR

1 .- MR, RaTZ: If your Honor pleases, this is precisely what

4
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ER'S ,f' ¥
- Mr, Weedman ‘did,
£ ! I

i,w “” , I will 1et the question and answer stand.

. respectfully challenge this juror under 1073, sub 4 of the Penal
1 Code and 1073, subsectibn ? of fhe Penal Code.

. Yesponses =--

. but there is some equivocation in the answering of the juror.

| exempt for cause
" questions again?
" where we get to.

- yon.

yog

“!imHE COURT: Well, overruled.

TR Is hhat*ail, gengiemen?

MR. KATZ. Yes, X hava nothing further.

- 3 ﬁhank Mxi‘OIlin for his candor and I would

MR. WEEDMAN: Well, if I wmay inquire further, your Honor,
because of the physical naturé, now, apparently, of Mr. Ollin's

THE COURT: Well, there is a little ~~ not intentional -~

MR, KATZ: Would your Honor further inguire -~
THE COURT: I am rather inclined -- theéere may be some
guestion whether the court should‘arbitrarily, for cause,
or not.

MR. KATZ: May I ask yoﬁr Honor to ask certain fuhdamental

THE COURT: Well, I was going to ask one or two and see

MR. WEEDMAN: Why don't you do that, your Honor? Thank
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Tke 22a 1 3 HENRY OLLIN

. 2 | BY THE COURT:
s | . 0 Now, Mr. Juror,; listen carefully to what I say.
4 ﬁ The counsel have covered this, but I kind of want to get
5 | a restatement from you.
6 | If you are in the jury room in the penalty hearing“
7 we~ha%e talked about;, you are voting, whether you are going

8 3 to*yote for the death penalty or for life imprisonment, you

-.-_"

;éggl‘ 1gre in there talking about it and you are casting your vote.

-

LI ERTI Do 1, understand you correctly that no matter

s Lo

n what the tes%imomy is, no matter what the facts are, that
2 | undexWQO‘conﬁipion-at all would you vote for the death

T [ “ i" Il 5""'a,

penalty; ie that cdrrect?

4 3 .- Yes;-I won't vote,
P | .

FaR) s S v b
A 15 . -

Q You would not voée for the death penalty, no mattex

1 | what the facts testified to are; that is your opinion?

I A Yes,

18 1 Q ﬁaﬁe I correctly stated that?

¥ A Yés, that's correct.

2 0 I don't waht to oveipress, but I want to restate

2 | 4y again: there ig nothing -~ there is nothing that could

come out, there ig nothing t#at could change your opinion
that you would not vote for the death penalty; is that
correctly stated?
A iés, I will not.
. TBE COURT: Well, I think that -~

MR. KATZ: People renew their challenge, your Honor.

Bo0% 8 8 B

THE COURT: -- that's a for cause. All right.
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2222 1 MR. WEEDMAN: Your Honor, for the record I will object
2] to the challenge on the grounds that Mr. 0llin -~
3 THE COURT: Put your objection in, Mr. Weedman.
d MR. WEEDMAN: -- Mr. 0llin expressed to me, at least,
s as I understand it, a willigness to participate in the pénalty :
6 phase and to at least consider the imposition of the death
? , penalty, your Honor,:
o t 'J.‘HE COURT: All right.
L 9 f; v, i MR. WEEDM2N: I think because he said that that he's not |
3 m‘ a'proper subject for a challenge in this case, despite the
R : other ansﬁre::s, your Honbr.
" " ‘ SRR THE COUK,L’: I ’wil’l overrule the objection.
. | M-R’; WEEDM{AN‘ Thank you, your Honor.
" a TﬁE ir(:(a{}m".f Thank you, counsel,
® I Nm;,a Mr. Juroxr, I will excuse you; thank you
e for your honest statement.
'1? { MR, KATZ: Thank you, sir.
| THE COURT: 2nhd, in excusing, I feel that the reguirements
® or the law set forth in Witherspoon, as well as the code
%0 section 1073, gubdivision 2 and 1074, subdivision 8, show
Tl the proper instance in which the court may exercise a for
cause exceptlion, or excuse the juror; I ':E:l.nd for cause and
1 do so.
24
‘ Now we will call another juror, please.
* THE CLERK: Darlys M. Zumbrunnen, Z-u-r~b-r~u-n-n-e-n,
e MR. XATZ: Spell the first name, please.
THE CLERK: D-a-r-l-y-s; middle initial M,
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- BY THE CQOURT:

10

By B 8 B 8 B

DARLYS M. ZUMBRUNNEN

0] Now, lady, we will start again here.
Did you hear everything that I said to the jury
starting last Wednesday and Thursday and today?
| You heard everything that has been said?
:.?f' Yes.

I o

- e

®

b Did you hear me read the charge that has been filed

A

"f againat fhadefendant in this case?

' o H

sA" . Yes, T aid.. i

Y
Tt

.‘H'

,Q . Now, I‘want you to assume that you have been

selected as,a jurér’in this case:; you have heard all the

testimony, you have gone to the jury-roon to decide the case.
i’g's\’ ,

At that time you understand that the jury could
make a finding of not guilty; is that clear?

A Yes.,
¢ The jury micht also make a finding of gquilty as
- charged, that is clear to you?
| A ées,
) And if the jury makes a finding of guilty as

charged they would make a finding of degree; the jury could
£ind second degree murder. That is clear.

A Yes,

0 And if the finding is second degree murder the

. duties of the jury are all concluded.

If the jury makes a finding of first degree murder |

. there would then be a subsequent penalty hearing.

You understand that?
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1 the questipn of voting on the question of capital punishment

A Yes.

0 At the penalty hearing the jury would make a
finding of the penalty, which would be one of two findings,
either gapf%§1 punishment or life imprisonment.

‘:‘fé;u understand that?
* A Yes.
.~:Q , Now, if youlwill put yourself in the position of

R

assuming you are tn thé jury. room on the penalty hearing and
or life imprisonment'c;mes around and you are voting, I will
ask you this question. at that time would you auvtomatically
vote against the imposition of the death penalty without
regard to any evidence that might be developed at the trial
of this case or hearing before you?

A No.

THE COURT: Now, I will pass the jurcr for cause at this |

time, and défense counsel may examine,
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MR. WEEDMAN: Thank you, your Honor.
Is that Zumbrunnen?

Zumbrunnen.

Is that Miss or Mrs. Zumbrunnen?
Miss.

All right, Miss Zumbrunnen, would you automatically

| <2 Y ~ o KO

impose the death pénalty upon a finding of guilty of murder in
' the first degree?

A No.

0 .
v 0 In other words, as you think ahead, if you ever got

u .
. to the point, you have an open mind --

A Right.
N 0 As you sit there now with respect to the imposition
"1 of the geath penalty in this matter?
i A Yes.
0 Q If this trial should last the eight weeks that we
| have been talking about here, would that cause you any personal
N hardship?-
N A Yes, it would.
® 0 Would you tell us about that, please.
# A Well, I called my employer last night to, you know,|
% planning on this question, and I found out that I would have to
é take a leave of absence for the two months and they would
B ( probably‘§QVe‘to bring in somme temporary -- somebody to take
* ,over my j§b on a temporary basis; so I would not be paid for
" k if:he W0 months.
Z L 0 ’ And I take»it you are self-supporting, then?

Y W No, I work for an’ advertising agency.
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22b=2 -1 :g'; 0 But I meant, unless you work you don't eat; would
’ Co ‘-‘;:hgi-é-‘bé;:"'-_"i ’ :“\ P ’
Tl R uane) yesot i
) 0 |-.== & youghivay of putting it?
s | a '.Y‘es:
& | -5*-uf?Wbuia«thisl%qaye of absence causé you to lose your

7 | normal salary, then, for that two-month period?

8 a Yes, it would.

9 Q Wwell, are you asking to be excused on that basis?
10 A Yes, on that basis I would ask to be excused.

un 0 May I ask by whom you are émployed?

B A T an employed by Clinton E. Frank Advertising.

3 _‘ MR, WEEDMAN: T will submit the matter of hardship, your
u :‘Honqr.

® 5

1 1 will stipulate.

MR. KATZ: If counsel wishes to stipulate, the People

o MR, WEEDMAN: T will stipulate she may be excused, your

18 . Honor,

¥ THE COURT: I still pass for cause.

2 You go ahead -- any guestions?
2 MR. KATZ: No questions. |
THE COURT: All right, then, we are back to a Peremptoxy..
MR. WEEDMAN: Well, vour Honor, I thought that with |
% respect to hardship that -- Miss Zumbrunnen had rather
» 1 dindicated it was going to cost her, perhaps, her job and her
% ,: normal income; and there is no one to support her but herself.
. 27 ‘ I think that that would constitute a hardship,

your Honor.
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THE COURT: I don't. It doesn't affect her for cause.

| T think it is another matter.

I would be inclined to say it hasn't met the

| requirements, but I don't think the indications are that her
':fudgment would be affected to such an extent that she couldn't
;timpartially judge the case; that's what I'm trying to say.

MR, WEEDMAN: I see; very well, your Honor.
THE COURT: §So, you may continue.

Iz there further éexamination?

Go right ahead.

MR. KATZ: Well, your Honor, excuse me -- unless Mr,

:;Weedman ig done, I haven't had an opportunity to examine this

prospective jurox.
THE COURT: You may proceed.
Overruled.
Now, finish your for cause.
MR. WEEDMAN: Yes, your Honor.
Q With respect to this matter of your employment, do
you feel that if you had to sit as a juror in this case for the
next couple of months that you would be able to give both sides

your undivided attention?

A Nc, I don't think I could,
0 -f ﬁb you feel that you would be able to render a

_J‘fair agd impartial decision in this matter with this employment
ﬁproblem 1urking in the background?

,3T A e uo, x don t, bacause, unfortunately, jobs are too

I,

‘hard to find theae days. '

THE CQURT;‘tnq you.figure == I am not trying to break in--
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| related would impair your ability to give an absolute fair

T . . ] ~, -
' 4 [

g v.ﬁo;ysﬁ}fi§;¥§§%haé these conditions you have -

and impartial congiaéga;ion of this trial?
] ‘%"Do you figure- it would affect you to that eéextent?
A | Yeah, I éhiﬁk it would cause me undue worry.

- B You do figure that?

A Yes, I do, definitely.
THE COURT: All right, then, do you want to stipulate?
MR, KATZ: VYes.
THE COURT: Or do you want to be heard?
MR, KATZ: No, the Peopie submit.
THE COURT: You stipulated?
MR. WEEDMAN: Yes, so stipulated.
THE COURT: Then I will excuse you. Thank you, lady.
THE CLERK: Mrs. Esther M. Pappenheim, P-a~p~p-e-n-h-e-i-m.
MR. RATZ: Would you spell that again?
THE CLERK: Yes, P-a-p-p-e-n-h-e=-i-m.

MR. KATZ: Thank you.

ESTHER M. PAPPENHEIM
BY THE COURT:
0 Now, lady, have you heard everything that I have
said to the jury up to this time?

A Yes, I have.
. 0 2nd you heard me read the charge -~
A Yeg. |
0 -~ which has been filed against him, the
indictment?
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: selected as a juror in this case, that you have heard all of the
: testimony and you have gone to the jury room to decide the case,'

guilty or not guilty.

éither not guilty or guilty; is that clear to you?

Now, I will ask you to assume that you have been

You understand that at that time the jury could f£ind

h Yes, it is.
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Tke 23 1 0 Now, if the jury finds not guiliy the caseis con-
.’ 2 | cluded. You understand that?
N A Yes,
‘4‘{ 0 And if the jury f£finds guilty they would then make

5 1 another finding of degree. If they £ind second degree murder
| the case is concluded so far as the jury is concerned. There

are no further hearings. It is concluded as far as the jury

8 is concérned. Is that clear to you?
L A Yes, it is.
1o | Q On the other hand i1f the jury finds guilty first

L |  degree murder then there is another further hearing held beford

: ¢ - R
the pres.en{: j:ur,y, Before the jury that you are a mermber of.

1 And ai: that hearing, at the end of the héaring the jury would

#14°

. . 1-5;,,';, ment or life impr:i.sonment*. «Is that clear?
T ya C gt AN st
R I Y

detexmine the punishment which would be either capital punish-

7 0 b Now, if you will consider or assume that you have

18 reached that posrtion where you are voting on a question of

® penhalty ,OF a ‘ggegtg.dn-of‘: cf',apit,al punishment or life imprison-

% ment I will ask you if you are at that position, would you
2| automatically vote against the imposition of capital punishment|
without réga,rd to any evidence that might have been developed
s in the trial of this case?
u A I would not,
® . v The answer is yes?
S ® A Yes,
o Q Is there any question in your mind at all abkout
%

your answer that you automatically would vote against the
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232 1 f imposition of the death penalty? There is no guestion about
. . 2 that, is that a correct statement?
3 { A fxes, that is.
4 i .'. ,Qf {’ énd no matter what the testimony is, no matter

5 . what it is you still would say "I will not vote for the death
. 3 &
.6 penalty" is that cprrect? ;w

L A Yes, it is.,

| 0 ) I am trying to get it clear.

0o | » | ves. 1

m‘: TﬁEiéOUR@:*Tﬁaﬁlfsiﬁﬂy I am pinpointing it.

n Now, gentlemen, I will go to the defendant. Do
12

you desire to examine on that question of the death penalty

13 from this juror?

1 MR. WEEDMAN: No, thank you, your Honor.

o -

6

THE COURT: All right. People?
MR. KATZ: No, your Honor. The People respectfully

" 1 challenge the juror under 1073, subsection 2, and 1074,

B | gsubgection 8§ of the Penal Code.

9 THE COURT: Yes. I find that for cause or cause exists
2 1 for which I excuse the juror under the Witherspoon holding.

2 Also under Section 1073, subsection 2, and 1074, subdivision$

2. in which I find that exemptions for cause arise. I so conclude.
= I excuse the juror. Thank you very much, lady.

& THE CLERK: John R. Kaylor, K-a~y-l-o-r.

%

26 |
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i,,selected as a juror. You have heard all of the testimony in

8 % 8 8

JOHN R. KAYLOR
BY THE COURT:

0 All right. Now, Mr. Juror, have you heard everythin
that I have said to the jury in‘the jury box here since we
started last Wednesday?

A Yes.

0 and I take it of course by your answer you heard

me read the charge that has been filed against the defendant?

A Yes.
¢ . . -‘You heard me read that?
B ;{f&EB.
. °}.5ﬁ * Now, I will ask you to assume that you have been

M TR

E I
the case. Ybu have gone to ﬁhe jury room and at that point

you understand you could find.not guilty. That is, the jury
could make a finding of not guilty, yot understand that?

A Yes.
ib;““} %ﬁéffux§ ﬁdaldnaiso make a finding or has the
right to make a finding of guilty; you understand that?
A Yes.
0 Now, let's assume for the purpose of the next

question the jury makes a finding of guilty as charged. The
jury then must make a finding of degree. If the jury makes
a finding of second degree murder then the case again is
concluded. that is to say as far as the jury is concerned
there is no further hearing. That is correct?

A Ye81

0 If the jury finds guilty and sets the degree as
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i}

first degree murder theré is another subseguent hearing

held §§fléd.theApenalty hearing at which the jury at the end

' }df‘the penalty hearing will make a finding on penalty which

must be either tha death penalty or life Imprisonment., 1Is
that clear to you?

A f‘*’fY,&S@,a "i.lz'

"*:j _' -“'!

@ = Now, if you are in the jury and voting on penalty
whethéﬁ,ié'is'tﬁéidéééh:pénalty or life imprisonment I will
ask this question to you. At that time would you automatically
voté against the imposition of the death penalty without regard

to any evidence that might be developed at the trial of this

case before us?
A No.
THE COURT: All right. Now I will pass the juror for cause,

Defendant may inguire.
BY MR. WEEDMAN:

¢ Mr. Kaylor, let me ask you something else. What

- is your business ox occupation,please?

A I work with the California State Division of
Highways, line supervisor,

Q Is there anything about the length of this trial
or possible length of this trial that would cause you any

personal hardship?

3 Not in my work. If I may, my mother has been

- convalescing since last December. She may pass away in this

length of time. On the other hand, she may not. This is up

| o the court to decide. However, I am up against this matter,

0 You feel that you would Iike to be excused from
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service?
A Not necessarily.
Q No, this is not the problem. It is not a matter

of wanting to be excused, it is just a matter that if it does
happen this way I would not want to infringe on the court.
I would not want the court to infringe on me.

0 Yes; indeed. I understand. Well, we certainly
hope: that that tragic moment does not come to pass. But if
you feel that there is any possibility of its occurring,
Mz, KayldE then while I réalize that you don't want to be
excused, at least would it be fair to say that you would like
t?be fefctft;.geg _};etge‘u)uale ‘oﬂ! something over which you have no
contml? (ot ‘.',: RN ‘. ‘. S "

A We;r}yes.

Mﬁ.-ﬁEEDMAN: Weii, your Honox, it appears that counsel
and I are wiIlang to stipulate that Mr. Kaylor may be excused, .

THE COURT: I think probably the stipulation is justified.
I will excuse you. Thank you, sir.

MR, KAYLOR: Thank you,

THE COURT: Yes, sir.

MR. KaPZ: Your Honor, may counsel and I approach the
bench, I don't believe it is necessary to have the reporter
at all.

THE COURT: All right. Step rig¢ht up, gentlemen.

(Conference in chambers with both counsel
and the éefenaantbpresent; not reported.)
{The fo¥i6wing proceedings were had in

opén court:)
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BN " THE COURT: Now, we are back to a new juror, Mr, Clerk.

. j" TﬁE‘GLEBK Yes, Biru Lorenzo Pe La Paz, D-e iL-a,

- . '.,‘i-qz
3
P-a-z, Jr. LOrenzo is the first name.

4 ‘ ST R
HETN oo
(R - )
"TORENZO DE LA PAZ, JR.
6 Lo M [ ER {,
- BY THE COURT:» - . . i
o Well, now, Mr. Juror, havé you heard everything
that I have said to the jury starting last Wednesday? You

| heard my statements to the jury?
10
- A Yes, sir.
1
23a '
13
14
15

16

17

8

8 8 8 &
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23a-1 & 4 e Qﬂd'tﬁe'b%hér statements I have made yesterday and

today, you have heard all that?

A Yes, sir.
Q pid ydu.hear me read the charge that has been.filed
| against the defendant? '
A Yes, sir.
o . I a8k you to assdme that you have been selected as
& juror in thisg cage and the case has gone to the jury for a

;f decision. At that point the jury could make a finding of not’
0 | guilty. Is that clear to you? |
Y a4 yes, sir.

0 Also the jury could make a finding of quilty. 1Is
¥ | that clear?

1|
A Yes.

0 If the jury made a finding of not guilty the case
1 _ would be entirely contcluded. If the jury makes a finding of
# : guilty they would then make finding of degree. Second degree
o murdex, they could find. If they make that finding the case is
w‘:: again, as far as the jury is concerned, the case is concluded. |
? Is that clear?
= A Yes, sir.

[V If the jury makes a finding of first degree murder
thén the jury would make a subsequent finding based on a penalt:

]

I hearing and at the conclusion of the penalty hearing the jury
’ji would then make a finding of penalty, which would be eithe:

: the death penalty or life imprisonment. That is clear?

' A Yes, sir.

24 ;: T
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24-1 1 4 o) Now, if you will, please, assume that you are on
.. s | f:'he Jury, YQu‘ have ho_la the penalty hearing, you are voting
| t on penalty, and I will ask you this questionz at that time
i woulad ?ou aotomatically voté against the imposition of the
death penalty without regard to any evidence that might be
:"developed at the trial of this case?

; ; A Yes and no.

g | 0 Well, is the answer --

o | 3 may I elaborate?

10 0 No; I want -- tell me, if you would automatically

ir | vote against the death penalty or not. What is the answer?
2 | A Theré is no -~ I can't answer yeés or no. It is

3 | both, actually.

L 'm.i: THE COURT: Well, T can't get very far, either. You are
. . kind of holding >’hot- and cold here.
16 %a‘ [ You can'ﬁ‘answer it "yes" and you can't answer it
17 | "No," is that your answer?
8 r A X will say "Yes," and may I elaborate on that?
19 :: THE;QOURE: Well, in a minute, vou can, but I will let
20 :: you when Jegoét t6 counsel, I am trying to get by the basics

"F l';

2L *by ;rying to get an expression.
gz' ‘1_‘,1 Q. _ Are there t:!.mes or occasions or circumstances that

28 you mig(ht vote ﬁor t.he death penalty?

# A ‘ Yes .

—

25 0o *And -{:l-ier"eej'?ai:‘e, of course, times and occasions when
% | you wcmld vote - withdraw that, I don't want to make it leadirg~-
-3

.'< ] are there t‘.imes and occasions that you would vote for the death

penalty?
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A Yes.

0 Are there times and occasions when you would vote
against the death penalty?

a- Yes.

THE COURT: Well, I will clear you for cause and now

- counsel may develop, if you desire.

BY MR, WEEDMAN:
H =

i -

%f} 9 Mr. De La Paz?
; A Yes, sir.
|- ¢+ 0 »+ Doed that mean something like "peace" or ~--
M E to wof 'thé péace.”
{50; n;‘“?ﬁ the peace”?
;, A J:,:L‘te;ra?:l. translation.
f L.)Q | "Mr. De ha Paz, would you, if you have to go into

§ the jury room on the penalty phase sit down with your fellow

. jurors and consider whether you are going to impose life

imprigonment or whether you are ¢going to impose the death

'-penalty?
A Yes.
0 T£ this trial -~ forgive me, Mr. De La Paz, what

| is your business or occupation, please?

We have been neglecting to ask that of many of the

. jurors and it is something we ordinarily do at the outset.

. Because of. these other issues we haven't done so, but I will

try to remember that and ask you.

A Examiner for the Department of Motor Vehicles.

0 As such do you have ¢lose friends in law enforcement
A No.

?
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1 0 Do you have any relatives in law enforcement ~-
2 and I am not making a distinction between close friends and
3 | relatives, but perhaps it is appropriate to ask it that way --
4 | do you have any relatives in law enforcement?

5 - A No.

6

7

.

9.

10

11

iz

13

u

15

6 |

17

18 ¥ T

19 S

- R ; £ o
20 o .1§f .
, § ok
2 P
+ [} - - e s -
28 L AR B SN I
N .::'. :‘; ’ 4£.‘!'\i? %
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24a ' . 0 Is there anything about the fact that this trial
’ may last as much as eight weeks that would cause you any
pexsonal hardship? |

A No:

0 Is there anything about this trial that you have
heard so far that makes you think you can't give both sidés

a fair. and impartial trial?
.8. Z 1'

A No.
9. 1. . . .
. R Q Have you heard of Charles Manson, Mr. De La Paz?
(1Y E“}
-Fi*é A Yes. N
; " 1‘1{‘ * € i ' 3,‘% ! P ? ‘j
A Q ,Have you hearddpi the Manson family?
12
A Yes..'

Qﬁ; ’fhnd what=0pinion, if any, have you formed about
Charles Manson and the Manson family ~- or, 1f that is,
perhaps a difficult question to answer, perhaps you could tell

16

| me briefly what you have heard or read about Charies Manson
17

and the Manson Ffamily.
18

! MR. RATZ: I would object to the form of the guestion in
ig. |

that the answer would poison the minds of the other*prbsPectiVﬂ

jurors.
21

I think he can indicate whether oxr not he has an
opinion with reference to Mr.Manson, whether he would be therebl
w prejudiced against Mr. Grogan.
THE COURT: Give me a reading of thé question.

; MR, WEEDMAN: I wil} withdraw %he question,
2 .

THE COURIL: All right. It would be better if you would.
0 BY MR. WEEDMAN: Ig there anything you have read

| or learned about Charles Manson that makes you feel you would
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- . PR
- Bt
- P P 4

be;pieéLdléeagaéﬁin;tfméﬁciéént if the evidence here discloses
that my client is a friend of Charles Manson?

AE 2?130;1_ ‘i};

.9, .. You feel'that anything you may have learned or
:eaﬂ7abou£ Charles h;h§6n7and the Manson family would be the
kin@ of thing that you would have a problem setting aside in
this case, in other words --

A No.

0 -~ though you can set it aside you recognize that
it is something which you would have to actively do, if you
are a juror?

A No.

0 With respect to the guestions, and I am sure you
heard them, of counsel relative to evidence of & conspiracy,

do you understand that you may well conclude in this case

. 1f you have retired to the jury room that there is no conspiracy?

A Yes,
0 I take it, then, in that respect your mind is open

~,

A Yes,

0 And that is true desplte whatever inferences you

| may have gained from my questions and whatever inferences as

to evidence you may have gained from Mr. Katz's questions?
A Yes,

0 Is there anything at all about the case, Mr. De lLa

| Paz, that is such that if someone who feels as you do you would |

- not want such a person to -- well, let me start over again;:

| it s always that difficult question about putting yourself in
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the shoeé of the defendant.

Supposing you were the defendant in this case,
would you want someone who has your state of mind as you sit
there now to sit in judgment of you?

A Yes.
0 N - In other words, you are telling us in that rather
;draqgtic way that you can be fair to the defendant in this

=$¢ase, is that s0?

i A Yes. ;}'-1 )

".;» i ,lb fl"*i e 31.

) t’Q’ ane you had“any prior criminal jury experience?
. ,‘No. v} -.‘_r

* -
L

THE COURTa'Pafdﬁn me, Mr. Weedman.

.. i & think ye'are after 4 o'clock.
let's recess till Monday morning, if you will,
Ladies and gentlemen, we will go over to Monday

morning at 9:30, You have been very diligent. If you will,

Do not discuss the case or come to any opinion

- or conclusion until it shall be finally given to you.

Thank you; we areée in recess.

(At 4:01 p.in., an adjournment was
taken unti}l 9:30 a.m. on Monday,
June 28, 1871.)
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