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LOS ANGELES-, CALIFORNIA, MONDAY, JANUARY 11, 1971 

9:36 otclock a.m. 

(The following proceedings 'were had in the 

chambers of the court out of the presence and hearing of 

the jury and the defendants, all counsel with the 

exception of Mr. }ughec being present. 

THE. COURT: All counsel are present. 

We have three motions on the calendar. 

I don't see any difficulty with respect to the motion 

Mr, Fitzgerald filed on behalf of his client, a motion 

fora dental examination which I will grant, She 

apparently needs some dental care. 

The motion for 'mistrial on the ground of 

denial of a- public trial I want to put over about a 

16 
	

week}  I''went the County Counsel to look at the :motion 

.17 
	

papers „and possibly Elie, A declaration. 

16 
	

MR. FIT2GERALD.: Fine, as.long as you need; there 

2$ 

26 

is. no problem.. 

THE COURT: And the third mOtion which was the 

motion for mistrial based on the Court s ruling during 

final argument can be heard today as far as T am Concerned. 

Now, Ivir, ieith called me last night regarding 

argument today, and felt that because of a personal matter 

he might not be able to argue today. 

Are you prepared to indicate, Ht. Xeith7 

.19 

• 20 

22' 

23 

24 
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MIL KEIT4: Yes, I think I shouldput it on the , 

record. 

My 18-year-old daughter had .major emergency 

surgery yesterday afternoon. She fortunately is going to 

live, but I was in a total State of collapse last night 

along with the rest of my family, and I did. call Judge 

Older and requested that he recess the matter today so 

I could get back on my feet, and Judge Older- very kindly 

indicated he would. 

state for the record now that just one 

day is all I ask. 

s. 

.6 

17 
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SUE COURT: All right. 

2 

	

	 Unless there is something else after we hear 

-the one motion, We will recess until tomorrow morning at 

4 
the Usual time, 9:00 titaock, At which time you may 

5 
	commetite your argOment, 

6 
	 Is there anything else? 

MR.BUGLIOSI: in fairness to -,Iftir  'Keith, .1 would 

like to discuss briefly, thiq instru5tion on,mere preSence. 

I think It i$ better -to do. it now thin - 

10 
	tomorrow morning.. 

12 

13 

15 

16, 

. 	17 

L8 

19 

26 

22 

23 ' 

24 

25 . 

HR. KEITH: That is fine. 

MR. BUGLIOS1 Because if the Judge rules in our 

favor, this will kind of hurt you during, argument. 

If he rules in our favor, you will have a whole 

day to revise your argument. 

TUE COURT:. Is there a proposed instruction? I 

haven't received it if there is. 

MR. BUGLIOSI: Here is basically the way it looks. 

It is kind of hard to read. There is my 

writing and there is Mr.: iteithis writing. 

It is an instruction on mere presence. 

At 2:00 o'clock Sunday morning, it just dawned 

on me, and I am convinced that I am right;' maybe I am the 

only one that is convinced, but that instruction cannot 

be given or should not be given..  

• 26 
	 ' There is no eiidence to support it. - 
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It is a dangerous instruction because it is very 

confusing in view of vicarious- Liability. 

The only evidence in the record is Linda 

Kasabian saying that Leslie Van Houten was in the group of 

three people who vent to the La Bianca residence. 

Now, mere presence isn't applicable to a 

situation vhere a defendant deliberately goes with killers 

to the scene of g crime. 

And even Leslie Van Houten's statement to, 

Dianne Lake is that she stabbed ilksemary La Bianca and she 

wiped off the fingerprints. 

So, the only evidence negates mere presence. 

Mere presence isn't this type of a situation, 

rhat type of instrtthtiOn is confusing and would 

befuddle the jury. It is not' applicable and there is not 

a speck of evidence td suppart,it. 

I thinkMr. Keith can argue it. Be can argue 

it. He can say: How do we %now Leslie Van- Router did. • 

anything? Maybe she just vent there, and if she didn't 

go there with any criminal intent,. she is not a# cider and 

abettor and not a co-conspirator. 

But for an instruction on mere presence, there 

has to be a speck of evidence that you can draw the 

inference that she just found herself at the scene and 

didn't act anything. 

The only-  thing we have is Linda's testimony and 

000006

A R C H I V E S



14 

15 

16' 

17 

18' 

19 

4 

21

22 

23 

24 

25 

2a Zs.. 

20,697 

5 

7 

1 

2 

A 

9 

10 

11 

12 

26 

Lesliets confession to Dianne Lake where she says She 

stabbed 'Rosemary La Bianca and wiped off fingerprints. 

MR. REIM I intend to argue, number one,. she 

wasn't a co-conspirator because she vasn't aware of the 

purposes of the trip.- 	* 	. 

'MR, BUOLIOSI: 

MR. KEITH: And assuming Linda Kasabianib
l
e
a  
lieved, 

I also intend to argue that stabbing someone after. they are, 

dead -- and the evidence Shows.,and I Can draw that 	
, 

inferen:e from the Coroner" s testimony' that ROSemary La 

Bianca was stabbed in the bUttocks after she Was dead -. 

assuming yo believe Dianne Lae, I can argue that wiping 

off fingerprints. Wasn't aiding and abetting. It happened 

after the commission of a crime, and anything. thathappmed 

after that is -- 
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MR. BUGLIOSX: I know you can argue these things, but 

an instruction. on mere presence should be given when the 

evidence in a case indicates that someone found themselves 

at a scene and didn't do anything to stop it, they just 

stayed there and observed. 

We have a situation here where your client 

went to these murders with Tex Watson and Charles Manson. 

She stabbed one of the persons and wiped off fingerprints. 

MR. KEIT: I -can_ argue thd same thing that you 

argued during the trial on behalf of Linda Rasabian, that on 
• , 

the first might she didn't know,  what was going on, she, 

thought she was going on a creepy-crawly mission, and she 

found herself involved in murder. .Yod argued verYydciferous 

that that didn't make her an accomplice. 

MR. BUGLIOSI: But the fact is that we have, testimony 

on that. Linda's testimony., , 

Leslie didn't testify. 

MR. KITH: There is direct evidence. But I can 

draw inferences. That is circumstantial evidence. 

MR. BUGLIQSI: Secondly, the mission of murder Vas 

known on the second night on starting out. 

Manson said "You were too messy the 

night before. X will show you haw to do it 

,MR;. XRITH; What does that mean to Leslie? She 

wasn't there the night before. 

MR. BUGLIOSI: They stopped.at a church in Pasadena 
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and he VAS, going to go into the church and kill a minister. 

There is ,the sportscar incident where he said: I am going 

to kill the guy, 

The point is that the instruction is a confus- 

ing and dangerous instruction, expecially in view of the 

fact that we are alleging, conspiracy in this case. 

There is'just no evidence that she merely 

went there. 

THE COURT: that was Linda Kasabian's testimony as 

to what Fir. Manson said when he came back out of the La 

Bianca house? 

NR, KAY: "Don't let them know you are going to 

kill thein." 

R. BUCLIOSI: "I have got two people tied up. 

Don't 'callge fear and panic in them. Don't tell them that 

you are going to kill them." 

R. REIM On that point, if the Court please, 

I am obviously going to argue that the jury has a reasonable 

doubt that that was ever said because Linda Kasabian 

prefaced both statements with: l think, he said "Don't 

cause fear and panic, in the two people in the house," 

and X am not positive, it is just ringing in my head, 

but I think he said, "Don't let them know you are going 

to kill them." 

Now, if Linda iasabian isn't positive that 

Manson said that3  why shouldjury be positive?, 
- 

1 

2 

3 
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That is my argument. 

MR. BUGLIOSI: Lell, even if you argue that she Went 

them v for the purposes of burglary)  the mere 'presence, again, 

would nut be applicable. 

4R. KEITH: T am not going to argue she went there 

for the purpose of burglary. I an going to argue that she 

d .dna t know what she was going there for. 

; 	 MR. BUGLIOSI: I think he can .argue the case, your 

9 Honor, but to dignify it with an. instruction? 

10 - 
	 MR. REIM lie is drawing my whole argument out of 

11 me in advance. 

12 
	

MR. KAY: He is smart. 

13 
	

MR. BUGLIOSI: The inscruction on mere presence 

14 means what it says: , She was Merely there. 

15 
	

Your client wasn't .merely there. She was 

16 stabbing one of the'victims ancl'-wiping* off thd fingerprints. 

17 	 .MR. KEITH: , 1 am going to .argue she, was merely 
	4 

is there. I am going, to argue- Rosemary was dead, and it i$ 

not murder.. 

NR.'BUGLIOSI: That is a bad instruction)  your 

'Honor, because it is confusing to the jury, especially in 

view of the instruction on conspiracy- Which says that the 

defendant doesn't have-to be present at the scene. 

In fact, the instruction on aiding and abetting says 

the defendant doesn't have to be present at the scene. 

19. 

is. 3 fl-s. 25 
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MR,XEITR: Everybody knows that. 

MR. BVGLIOSI; You can be, present at the scene and 

.still not beguilty. It is eXtremely befuddling and con-

fusing to lay people,- , 

MR. KEITH: You just don't want an instruction that is 

consistent; with' the theory in my defense, that's all, I am 

entitled to it. 

THE COURT:. It is no defense, though. What is the 

defense? That It the point here. 

:MR, KEITH; She was not an alder 'xnd abettor, if she 

vas not a conspirator, therefore She is not guilty. 

I don't know why that is not a defense. 

THE CO':VR 	Ulla a defense in the sense that you 

contend she is not,guilty 

pm; 'It is not like an alibi.. 
. 	THE-ICOUAT; It is not a question of having one witness 

testi'y one way and another witness testifying; another. 

If Leslie Van Houten testlfled;she did;  not know what she 

was. doing when she want in there 3  that she 4ia not.hear 
Mr, Manson say anythi4, and. she went in just because the 

others were going in, or words to that effect, then ,you 

might haVe a mere presence situation. I agree with 

Mr, Buglioal. 

But here you donut have anything like that. The onl 

evidence' indicates it was not a mere presence situation, 

T agree you don't have to believe it, but the fact 
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that you don't have to believe it does not bring into.  play. 

a revirement, that the instruction be given. 

101, KEITlit That is true if-Linda Kasabian and Dianne 

Lake aren,t believed, then that is the 	of the ease, as 

far as that goes. 

But these Instructions were drawn under the 

assumption, arguendo of eouree, that Dianne Lake and Linda 

Kasabian might be believed. They could well be believed:, 

and if they are believed Vire sot- to come up with a theory 

as to why Leslie Van Houten" is not guilty. 

THE COURT: Your.theory certainly is legitimate, and 

your argument based on that theory is still legitimate. 

MR. KITH: I am still, geing to proffer that 

`instruction. If your Honor refuses it, that is your 

prerogative, and if your Honor letri me argue along those 

'lines briefly, :I will leap at the chance, but I think I. call 

draw inferences that, from a lack of evidence, if you want 

MR. BUGLIOSI: From a lack of evidence? 

1411.. KEITH: Sure. 

MR. BU6LIOSI: You've got Linda's testimony and 

Leslie Van Houtents, your own client's statement, she 
stabte 	 off 

and wiped/fingerprints at the scene, ,and you can 

say she was just piesent, an interested observer with a 

pair of binoc1.lax4 looking down at what was happening? 
I  

4  1V1114.t X011  r Sure. 

MR. BUOLIOST: 1 think you can argue that, but to have 
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' 

3 

an itstructiOnkit has to be predicated on some item Of 

evidence, and there is no-iteMofevidenbe showing she was 

Ji,lpf there, 

MR. KEITH:,There'is,evidefice tO show she-was there; 

  

 

4 

'5 

there is the evidence of Dianne Lake. 

MR. BUGLIOSI: ButnOt just there. 
I • 

MR. KEITH: But if the statements attributed to 

Miss Van Houten, teOtified to by Dianne Lake, show something 

else than murder or aiding and abetting -- I feel I am 

going to argue it. 

MR. BUOLIOSI: I think you can argue it. I think it is 

a valid argument on your part. I agree you can argue it, 

but just because you can argUe it does not mean that you 

are entitled to an instruction supportIngit. 

You can argue anything you want. 

MR. KEITH: If I argue she was just there hiding in the 

closet, the hiding in the closet argument., and you get up and 

say there is no evidence of that, and that is not the law -, 

MR. BUOI#IOSI.: Which I have to say there is no evidence- 

she vas in the closet, of course. 

MR. XEITH: I can infer that. 

MR. BUOLIOSI: Sure. . 'You can write your own •scenario. 

Zour predecessor• wrote a scenario, 

MR, KEITH: You mean Mr. Hughes or Mr. Kanarek?' 

MR. BUGLIOSI 1r. Kanarek, Iim sorry,  

KANAREK: May I just ask this question, Mr. 
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17 

Bugliosi, what if the Jury dogs not believe Dianne Lake, 

say they believe she is incompetent and they .believe 

Linda Xasabian7 

-Then you have your speck of evidence because if 

they believe Linda Kasabian,, then she is merely present. 

They cart say niahne Lake -- we cannot believe anything 

she says.fi 

SIR. BUGLIOSI: ghat is a bootstrap argument, Irving., 

I have never seen. anyone that can pick themselves up. Have 

you ever seen Anyone doing that? 

.PIR„KANAE8Iti Dianne 'Ake can well -be disbelieved ,abbut 
P 

everything. The 	thing that 	la' Linda Kasabian, 

and mere presence and, gs You said, that itIthe speck Of . 
evidenoe. 

3,  

4 

5 

6 

7 

9 

10 

it 

20,  

22- 

23.  

24 
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26 
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THE gOURT: I don't understand, Mr. Kanarek, what ypu 

mean about Linda Kasabian and mere presence.. 

XALTAREX: I am saying Linda Kasabian's testimony, 

let's say 

THE COURT: It is more than mere presence. 

MR. UNARM:. Not as to Leslie Van Houten. 

MR. KAY: Sure, she had a change of clothing; dark 

clothing. 
to 

THE COURT: She testified/Mi. Manson's statement when 

he came'back out of the house. 

MR. RANAREK: That doesn't mean Leslie Van Houten 

hgs to be anything except merely present. She doesn't put 

Leslie Van. Houten even in the house. She left the scene, 

supposedly. 

Actually I believe Linda Kasabian is lying, 

but she said. she left the scene, so She merely, at must, . 

it is less than:mere presence: 

She puts Leslie Van Houten :outside on the 
4 

sidewalk. 

Now if Dianne Lake '.--.let's say that we 

exised -- 

THE COURT: The point is, the evidence showed if 

she was in' the house she was there with some knowledge of 

what was going on,. 

VRA UNARM But she never puts her in the house. 

£11 she does is put her outSide. 

3a.-1 
2 

3 

8;  

9 ' 

10 

-11 

12 

13 

14 

15 

16 

18,  

19 

20 

21 

22 

23 

24 

25 

26 

000015

A R C H I V E S



15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

20,706 	 

3a..2 
	

Leslie Van Houten may have seen a goy and 

wandered pfg to Los Feliz Boulevard. 
3 
	

Be can certainly argue Leslie Van Houten is 
4 	merely present. 
5 	 THE COURT: Be may argue it, yes. 
6 
	

MR, &WARM He is _entitled to a jury instruction 
7 	on it, 
e 

9 

19 

11 

- 	12 

18 

TAE tOURT: There is no evidence to indicate it. 

In fact, the evidence indicates just the opposite. 

MR. XANARTIX: Lct's say you don't have Dianne Lake - 

MR. T(BITHt If you don't save Dianne Lake, you don't 

have any case to begin with. I wouldn't even bother. 

. She is the only one that corroborates -- 

, M : Let's say Dianne Lake is not to be 

believed. 

R. NEITH: If they don't believe Dianne Lake, 

Miss"Van Houten uill be acquitted, I can assure you of that. 

That is the only evidence connecting her with the crie. 

You see, the thing is, the problem is ig I start discussing 

some law, and the jury is not going to be instructed as 

to the law that I aril diseusSing, then Mr. Bugliosi is 

going to violently object. 

Supposing, I say, and this has reference to 

the second instruction I offered, that once the crime is 

completed, anything Leslie does is like wiping off finger-

prints, and it not pat of .the-  criminal act, is not part 
, t , 
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3a-3 
	

of the crime of murder. All she is is an accessory after 

the fact; then I have to tell them what that is. 

3 
	

MR. BUGLIOST: I will have to object on the grounds 

4 
	

it is a misstatement of the law. 

5 
	

22. KEITH: rot necessarily. 

12 

la 

L4 

15 

16 

17 

18 

19.  

20 

'21 

=22 

"8.  

9 

. 

6 

7 

misstate the law. 

ER. BUGLIOqI: There are oases in California which 

say that an attoirneyhasthe right, if the Judge permits 

the attorney,. 	argue the lau,'assuming that lie does not 

R. KEITH: I wont misstate the law of accessory 
after the fact, T ctn assure you. 

'What you are saying -is that T cannot argue 

that -- that wiping off fingerprints is not an atteApt to 

conceal the crime. 

MR. BUCLIOSI: Accessory after the fact does not come 

into play unless the crime has already been committed. 

If they are still at the scene, that is part 

of the res gestae. 

There is an abundant authority for that, even 

immediate escape is part of the res gestae. 

MR. KETTH: Lead people vs. UalIit, in that case a 

lady murdered her little child, and the landlord helps the 

23 
	

mother Lary the child in the yard. 

24- 	 MR. XAY: Vas the landlord present during the 

25 
	

murder? 

26 
	

BR. _KEITH: Yes. 
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OR, BUGLIOSI: He observed the murder? 

MR. KEITH; That is not clear;  but at any rate he 

knew what happened, u  and- the only witness against him, and 

the trial is very'interesting:in tha trial against the 

landlord who was charged with accessory after the fact, 

Penal Code 32,. the only witness, against him was the 

murderess, the mother who testified that the, landlord, 

helped her bury the body. 

And the Court reversed it on the grounds that 

the: murderess was an accomplice to the accessory after the 

fact. 

And the Court said in that case, as soon as,  

that child was murdered or dead, that was the end of it, 

and the ..next thing that happened, burying the body, was 

not part of the res gestae; and the Court made this fellow 

the accessory after the fact, and unfortunately the only 

witness they had against him was the accomplice. 

MR. BUGLIOSI: There is Hornbook law, hundreds of 

cases, as to the proposition that immediate escape is part 

of the res gestae. 

This is not escape. She is doing it at the 

scene; she went there; she was not a resident of the place 

like the Wallin situation, somebody living there comes upon 

a crime already committed and helps to conceal it. 

Leslie went there; she had no right to go to. 

the La. Bianca residence. What is her purpose in going there? 
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MR. IMITR: That still doesntt mean she cannot 'try,  

and conceal the identity of the perpetrators after it 'is 

all over and her liability will be.different.' 
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THE COURT: So far the only instruction I have 

been presented with along those linos is Mr. Keith's, or the 

two instructions which were numbered the other day, and you 

gentlemen were, going to redraft something. 

R. BUGLIOSII Right, I agree. 

MR. KEITH: I, gave it to hIML. 

MR. BUOLIOSIr My position .now, your Honor, is I 

vigorously oppose the.  instruction on mere presence, the 

basis for ourcpposition is that there is no evidence upon 

which that instruction could be predicated, even from the 

lips of the very person who wants to invoke mere 

presence, i.e., Leslie Van Houten. She said she stabbed and 

'wiped fingerprints pff the scene The very persona who wants 

-to invoke mere presence says, "I wasn't merely present.:' 

THE COURT: I at inclined to agree. 

MR.'KEITH: I drew those two instructions on the theory 

that Dianne Lake might well be" believed, I am not. talking 

about a situation where Dianne Lake is not going to be 

belieVed. 

NZ. .BUGLIOtr; 'You can argue it, like the Judge says, 

argue it to the hilt. 

MR. KEITH: 	 but if I Start saying 

MR. BIUMIOSI:: I won't object. 

MR. KEITH.: 	 Vall'Houten is not au alder and 

abettor, even If you believed she wiped some fingerprints off 

then you are going to scream and yell.. 

• 
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BUGLIOSI: No, Itm not too sure' I will object to 

that; although I might. . 

I think you can argue Bust about anything. 

MR, KAY: Irving did. 

AR. BUGLIOSIt I dantt think you can say, "His Honor 

will instraCt you --" 

MR. FITZGERALD: What are you goihg to argue, Mr, Kay? 

10. KEITH.: X would just as soon not suffer the indig-,  

nity of having Mr, Busliosi Sump to his feet and gay I am 

misstating the law, not facts, 	the law. 

MR. BVGLIOS/t -X think you can argue if she didnot. go 

there with Criminal intent and it she did not help out she 

is not an aider or abettor, o27 co-conspirator, or "providing," 

or Some type Of word like that, 

)3ut if you are going to admit she did all theSe 

things -- 

MR. KEITH: I am going to say, "Assuming that she did 

these things, what is her liability?1' Surd. 

MR. WGLIOSIt I think you would be misstating the law, 

MaX, if you said, "Assuming she stabbed and Wiped off the 

fingerprints, she is still not an airier and abettor," I 

think that would be a mlostataMent of the law. 

MR, KEITH: Z don't think it ia. 

THE OMIT: Of course, I dOntt see that in that 

respeCt it t any different from any other, fact the jury ha0 

to determine. 

000021

A R C H I V E S



20,712 

s. 

1. 

2 

3 

4 

5 

6 

7 

10•  

11 

13 

14 

• 15 

16  

17 

18 

19 

:20 

21 

gg• 

23' 

21 

25 

•26  

'Lou can az'gue one ways you can argue the other 

way. In the end they.have.to  determine whether or not 

it is a fact established by the evidence, in tact, if what 

Leslie,  did, assuming 'hedid it, amounts to the aiding And 

abetting, a term.used:in the instructions. 

MR: KEITH: That is my pant. Is killing somebody after 

they are already dead 	does that show that she is an 

alder and abettor in the crime of the murder?, 

THE COURTt I thinklou can'argue that. ;. 

MR.. KEITH; I think I can, tp9),this wiping off of the 

fingerprints -- 

THE COURT: I don't think it is proper to say as a matte 

of law it isn't. 

MR. KEITE: I cannot say that? 

THE COUgTt But you can say the jury can determine that. 

MR. KEITH; I can say, "Here is the law, here is what 

she did,"and I can suggest to you that that is not aiding, 

and abetting. 

If I come across the body that is already dead 

4  and pump a couple of holes in it, I'm not killing anybody. 

MR: BUGLIOSI: Not only that, but if you fire the first 

round, and the peraot is just about to die, and someone 

else comes along and stabs that person and the person dies 

immediately,even them you are not guilty of murder, even 

if YO4 dealt a fatal blow, you are still not guilty of 

murders' 
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There are cases on that, If someone intervenes 

before your fatal blow results in death,. and stabs somebody 

to deathl you are not guilty of murder. 

MR. KEITH: That is an interesting theory. I never 

heard of that one. I have heard a 10t of them. 

MR, BUGLIOSI: I have, got some cases on that -, defense 

oases. 

THE COURT: Well, as I say, the only instruction I 

have received so far is the one Mr,'Keith submitted the other 

day, which has been numbered and which I have not yet 

ruled on, but I will rule on it before you start argument. 

XEITXt Let me do th1s0  where is that piece of 

paper? 

(Document handed to Mr,.' Keith.) 
re-4 

MR. KEITH: Let me/draft it. I will redraft this first 
4 

one, the mere' presence one, more in the language ortiie 

Durham case,:and submit that, 

MR. BUGLIOSI: 'That 16 the' Durham cotse'y,ati have there. 

MR. KEITH: More (4..less„ yes .• 

Wrt BUGLIO$I: I am °Netting to that 

KEITR: You canneltsubMit something on scratch 

paper. 

BUGLIOSI: I Idiom-t-1mi, . 

MR. KANAREK: Does yours l̂iOnor have the complete package 

jury instructions? Do you have them physically? Could I 

have a look at them for a moment, your Honor? 

lo 
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THE QOURT: Don*t you have your set? 

14114 WARM Yes, I would just like to look at a 

couple to'make su ►e the ones T have conform properly'. 

THE COURT: Why don't you take your set and .you can 

tell me any one that you want to compare and I-will compare-

it with yOui 

1131.. ,KANAREK: Out of an abundance of caution, your 

Honor -:- 

THE COURT: I dont want to let them out of my 

possession now, the ones that I have determined to give, 

some of the% have some modifications on them. I {kelt 

want to, let them out of my possession now. It you want to 

compare your copies, you have a complete set. 

Tel KANAREK: That, is correct, .theoretically.. 

THE COURTt What do you mean theoretically? I gave 

every counsel a complete set of instructions. Now, 4f you 

have done something with them, I dontt know anything about 

that. 

• 19 

20 

MR. XANAREK: Zf whileWe are talking aVotit 1:t I can 

.give them right back to the Cou ►t, if I may. 

21 
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4110 25  
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THE COURT: I am not going to give you my set, Mr. 
Kanarek. 
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Now, if you have any particular ones that you 

mould like to inquire about, will tell you precisely 

how it reads. 

NR. UNARM: Well, I have quite a few. 

THE COURT: perhaps you ought to compare it with some 

of your co-counsel first. 

ER. KEITH: While we are speaking o the instructions, 

it seems to me -- and I will check, it with CALJIC -- on 

page 7 of the instructions, CALJIC 2.01, there is a word 

that is wrong. 

I want to take a,look at it, 

THE COURT: 2.01? 

MR. KEITH: Yes, 

Maybe it has already been corrected. 

It is wrong. The next to the last line of 

the first paragraph: 

"Necessary to establish" -- my instruc- 

tion reads -- "that defendant's guilt has been proved." 

Does yours read that way, your Honor? 

TOE COURT: Ves, it does read that way. 

BR. KEITH: It should be "the." 

Here it is. It doesn't make any sense "that" 

instead of "the." 

THE COURT: Well, 1 ems* it makes sense because here .  
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you are referring, to multiple defendants, and the instruc- 

2 • tion refers to circumstantial evidence against a particular 

3 
	

defendant. 
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When it says 'that" defendant, it mdans the 

defendant that is referred to in the first sentence. 

"You are not permitted to find a defendant." 

That is what "that" refers to. 

MR. KEITH: "Each fact vhich is essential to complete 

a set of circumstances necessary to establish°  -- 

THE COURT: "that defendant's guilt." 

"That defendant" being the one that you are 

taking about, 

MR. KEITH,: Gee, I don't know. 

I thought the instruction meant 

THE COURT: You start out talking about: You are 

not permitted to find a defendant guilty of any crime 

based on circumstantial evidence. Then in the last sentence 

you are saying: Unless -- 

M RgITH: "Complete a sot of circumstances necessary 

to establish the'defendant's guilt has been proved beyond, 

A reasonable doubt." 

TIM COURT: If there ufer only one defendant, that 

mould be correct, but 'where there is more than one 

defendant and yous  are referring to a particular defendant, 

it is the one that you are talYtAgkb=e in theifirst sentence 

25 
	

the first line. 

• t 
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BR, REIM: 1 read it: "the set of circumstances" 

--- or rather; "Each fact essential to complete a set of 

'circumstances has been proved beyond a reasonable doubt.' 

That language has always been obscure to me anyway. 

Baybe your tonor is right, 

BR. )3UCLIOSI: Achain of circumstances. I will 

have something to say about that, 

The Judge will instruct: A set of circumstances 

TBE COURT: Well, in a case of multiple defendants, 

it is a proper -wording. 

MR. RAVAREK: lay I make 4 point, your Honor? 

THE COURT: Sure. 4a fls. 
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MR. UNARM:,  One instruction thpt 1 have some .„ It 

may be lack of knowledge about -- is 8, instruction 8, 

which has to do with the so-called suppression of evidence. 

I believe I was arguing, your Honor, and I 

didn't get a copy of the prosecutionts latest request, 

which the Court, I don't believe, has ruled on yet.. 

THE COURT: No. I'm still thinking about that. 

The more I think about it, the more I think 

I will not give that requested instruction which they 

redrafted at my suggestion. 

MR, XAY: In other words, you will leave it like it 

is? 

THE COURT: Yos. 

R. KAY: tZe don't have any objection -either way. 

THE COURT: 'It:  is just a general instruction without 

naming or pinpointing any particular defendant*. 

MR, KANAREK:. No. 8t That a defendant attempted to 

suppress evidence, such as-  by intimidation of a witneSO. 

That pinpoints Itt, ivianson, your, Honor.' 

Your Honor has refused our instruction concern- 

ing, for instance, the alleged confession to Juan Flynn. 

And this certainly pinpoints Mr. Manson, the intimidation 

of a witness. 

And those words I will object to on the grounds 

of equal protection of the law under the Fourteenth 

Amendment, and due process. 
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There is no necessity to pinpoint Mt. Manson. 

THE COURT: You have made all these objections before. 

There is no use going through it all again. 

7e are talking about the proposedimptification. 

MR. KANAREK: There is nothing to cover it. 

"By the intimidation of a witness" pinpoints 

Mr. Marmot'. 

Really, that is unfair. The jury may not 

consider that to be suppression, 

TIE COURT: Certainly,.Thtt is exactly right. They 

may not, 
• L 

MR. UNARM Weill  What r am saying', your Honor, 

if the words "such as by theintimidation of a witness" 

go in'-there, that certainly pinpoints Mt. Manson, because 

the only thing in this trial coocarning the intimidation of 

a witness is. Officer Gutierrezfs statement concerning the 

movement across the face or upper body of Mr. Manson. 

And that unduly pinpoints Mr. Manson. 

Now, there is no necessity for that. 

They can argue it. He can argue that. There 

is no necessity to dignify it by having the words "such as 

by the intimidation of a witness" in there. 

Mr. Bugliosi can argue that is intimidation. 

THE COURT: Do you wish to be heard on this, Mr. 

Dug11.0012 
This is page eight. 
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MR. BUGLIOSI; Yes. I have it here, your Honor. 

I think this IS a proper instruction, your 

ROTIOr 

THE COURT: Well, Mt, Unarek is saying that he thinks 

the Phrase "such as by the intitidation of a witness" 

should be deleted. 

MR. KAY: Are you looking at'thes new one :or the 

old on? 

THE -•COlgerl The old one. 

BUGLIOS1: This one right here? 

MR,. ICAY1 -Yet. 
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2 

I, think "intimidation of a witness" 

should beinthere, otherwise it is just too broad a state-

ment* • 

Mr, Kanarek could have argued that that was not 

intimidation)  and Ian argue that'' that did constitute 

intimidiation. It is a qUestion,of,faCti. X would say, .for 

: the jury, But "intimidation of a witness," of course, 

i$ one'way to suppress evidenCe. There are other ways, but 

this is one way, and the jury should be told that that is 

one way to suppress evidence, by intimidating the witness. 

Now, whether or not Manson did that in this case 

is a question of fact for the jury. 

.1 think they should be told that intimidation of 

A witness is suppression of evidence. 

MR. KANAW: You can tell them that, in arguMent. 

Thu have 'objected jialions of times, so to speak, 

in this record that it can be done by argument. 

Now, this pinpoints Mr, Manson "such as by the 

intimidation of a Witness." 

MR; BUGLIOSI: It doesntt mention Manson, it dOesnft 

mention Xasabian, and it doesn't mention a slashing of the 

throat motion. This is just intimidation of a. witness. 

KANARtKt Obviously, since it has only happened 

in thiS cOurtroom concerning Mr. Manson, it obviously pin-

points it. It says "Mr. Manson" with those words "such as 

by the intimidation of a witness" because of the evidence. 
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MR. Bualaosi: They can consider this to be your state-

ment to Juan Flynn. I am not going to argue it. I will 

mention it, but am not going to argue it. 

MR. KANAREK: The point is that you can argue all of 

that/  but it shouldn't go into the jury room, because there 

is no point to it. There is no necessity fOr it. 

THE COURT: I think I am going to leave it as it is, 

think it-is a perfectly proper instruction. 

Anything further? 

All right. Let's zo back into court now. 

KANAPEK: Thqn; your Honor, I would ask this 
'where 

assistance of the Court. We have attempted to find/Officer 

Gutierrez, testified to this 	're.cord, 	of us„ 

including the court reporters and, the clerk, and ip appears 

to be unannotatad in the record'as to where, 

We would ask the prosecution then to inform us 
" 

where it. is in the record/  Officer Gutierrezisstatement. 

You see, the indexing doesn't seem to cover it. 

THE COURT; Ask theM. I don't know offhand. 

Is there any reason Why you can't ask them?. 

KANAREK: Counsel, Mr.Bugliosil  where is that in 

the record? 

BUGLIOSX:,  I haVe it at home, and Mr. Kay has.it. 

I will have It for you, tomorrow. I haVe a complete 

summary at home, 

MR, KANAREK: Do you represent that you will tell me in 
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the morning? 

MR. BUGLIOk: Yes. 

MR. XANAREK: Because we have searched and we eanvt 

Xind'it in the indexing. 

MR. REY:'I will give it to you outside, Kanarelc. 

MR, KANAREKf All right. 

' 
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(The following proceedings occur in open 

court. All counsel present. Jury absent. Defendants 

absent.) 

TPE COURT: All counsel are present. 

tie have three motions on the calendar. 

First is a request for a dental examination 

for Patricia Xrenwinkel. 

That motion will be granted. 

The second 14 emotion, for mistrial of the 

ground of a denial of a public trial, and as I indicated 

to you, Mr. Fitzgerald, I would like to continue that for 

one week until January 18th, at 9:00 a.m. for hearing. 

Is there any objection to that? 

MR. FITZGERALD: No objection, your Honor. 

THE COURT: And the third motion is a motion for 

a mistrial on the ground, that counsel was improperly 

restrained from arguing applicable provisions and principles 

of law during final argument to the jury on December 28th, 

1070, 

In that connection, there wag a transcribing 

error in the transcript, as I think you have been advised. 

On page 19,342, line 24, the second word is 

"permit" rather than "forbid," and the reporter has 

corrected the Courtis copy, so that the sentence starts 

out "I permit counsel on both sides to discuss the 

instructions," et cetera. 
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Do you wish to be heard on •your motion, Mr. 
• t 

.2 	Fitzgerald?: 

* Ifft. FITZGERAD4. Just very briefly. 

The court reporter did, on January the :8th, 

indicate to me, upon inquiry, that his original notes • 

Indicated that your 'Honor-said ",permit" rather than "forbid.11  

That, however*, does, not change the thrust 

.and the Substance of the 'motion. 

. Very simply,' the motion ha$ two'assential 

characteristici.. One, we are arguing that counsel had the 

right to argue the law; and No. 2, counsel had the right 

to read from sotethina. And t suppose; putting those'twe 

together)  l am arguing that counsel has a right to argUe 

the law that is written down. 

I think, as my declaation seta out, l'was 

quoting frog three eases, People vs. Comstock, Watleu and 

Robitson,.and the .materials have set out there dciiirrtion 

ek'which are set out in the transcript, I think are clearly 

,the law. 

lotr. Bugliosi objected on the ground that 'I 

couldn*t read froto, something, and 'the objection, was sustained 
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I think that, as I set out in the declaration, 

my reMarks concerning Linda kasabian T felt ,were extremely 

important because they,went to her credibility. The Court 

had already ruled that Linda Kasabian was an Accomplice as 

a tatter of law, and your Honor had indicated that an 

instruction was going tO,be given to the jury that her 

testimony ought tO be treated with distrust, and I simply 

Wanted to explain to the Amy the rationale of that distrust 

rule. And'I contend' that. I was erroneously not permitted 

-to do 

I have nothing further. 

THE.COURT: Do you wish.  to be heard? 

flu,, BUGIZOSIz Submit the:  matter. 

TgE COURT: I think you mere correct, Mr0 ,FitZgarald. 

T. think you were' erroneously preclUded from reading that 

particular statoment,.although'I notice in the,transcriPt 

that you offered no explanation as to what it was you were 

reading'from, 

In ether words,_you did not indicate'it was an 

opinion from any court case. Not that you are required to, 

but 'the fact is that you didnIt. And,' of course, I did not 

recognize At as being an opinion from any court' ease, 

I take it that you Intended to. read an excirPt 

from the opinion in whatever.  case this was is that right? 

FITUERALD: That is correct. 

THE OMIT: Well, do you still want to do. it? 
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MR. FITZGERALD: Will you allow me to/ 

THE COURT: Yes. I would allow you to reopen your 

argument for that limited purpose. 

MR. FITZGERALD: Thank you very much.: 

THE COURT: All right, 

If you will,dall'My attention to it tomorrow 

morning, I.1411I let you do that before Mr. Keith starts, 

MR., FITZGERALD: Thank you, 

THE COURT: In view of the fact that I' don't think 

that any prejudice bats resulted or certainly, will! result, 

particularly. after Mr. Fitzgerald is permitted to reopen.  

the argument for that limited purpose', • Vara going to deny .his 

motion for a mistrial on the grounds that he was improperlY 

restrained from arguing the law in his final argument, 

' As we know from our conference in chambers, we 

are not going to continue today, but the trial will be 

recessed until tomorrow morning* 

Is there anything further before we recess? 

MIL BUGLIOSI: Nothing further, your Honor. 

THE COURT: Very well. 

This ease will be recessed, then, until 9:00 

o'clock tomorrow morning. 

(Whereupon.; at 10p:,8'aoll. the Court was in 

,recess.), 
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