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L T R e

(The following proceedings were had in the

chambexs of the court out of the presence and hearing of

the jury and fhe defendants, sll counsel with the
exception of Mr. Hughes being prosent.
THE COURYI: All counseél are present.
We have three motions on the calendar.
i don't see ony difficulty with respect to the motion
Mz, Fitzpgerald filed on behalf of his client, a motion
for a dental examination which I will grant, She
apparenﬁly needs scme dentai Gare.
The motlon fbr mistrial on the ground of
denial of & public tr1a1 I want to put over about a
week, I*want the Cbunty Counsel to lock at the'mptlon
papers and possibly flle 4 declaratlon. SR
MR, FITZCEPALD, Fine, ds:.long as you need; there

~F . 1
1 3 .

L& no problem.
THE COURT: And the third motion which vwas the

motion for mistrial based on the Court'!s ruling during

- final argument can be heard today as far as I am concerned.

Now, Mr. Keith called me last night regarding_f
argument today, and felt that because of a personal mattex A
he might not be able to aﬁgue today.

Are you pxepared to indicate, Mu. Keith?
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. MR. KEITH: Yes, I think I should put it on the
. 2 'r,écor.ct. -
o s | My 18-year-old daughter had major emergency
4 | surgery yéétarday afternoon. BShe fortunately is going to
5 | livey but I was in a total state. of collapse last wight
6 | along with the rest of mj family, and I did call Judge
7 | older and requested that he recess the matter today so
8 | I could pet back on my feet, and Judge Older very kindly
. indicated he woutd. - ] | o
o | o | © T will state for the record now that just one
2 fls.n | day is all 1 ask. | e ST
I . * . . . :
. 14 | | o . ‘( |
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THE COURT: All right.

Unless there is something else after we hear

‘the one motion, we will recess until tomorrow morning at
" the usual time, 9:00 ﬁ'clock at which time you may -
|. commenice youz argumeﬁt.

~1s ‘there anything else?
MR._BUGLIOSI. In.fairnesa to.Mr, Keith I would
like to discuss briefly this Inmgtruction on mere presence,
I think it 1y better to do. it now thin -
tomor¥ow morning. | Lo
MR, KEITH: That is Eime.
MR. BUGLIOSI: " Because if the Judge rules in oux

If he ruleg in our favor, you will have a\whole
day to revise your argument. |
THE COURT:. Is the¥e a proposed instruction? I
hﬁven'ﬁ‘received it if there is. '
MR. BUGLIOSI: Here is basically the way it 1o§k$.
it is kigd'oi hard to read. There is my

It ig an ingtruction on mere presence. .

At 2:00 o'clock Sunday morning, it just dawned
on mé, and I am econvinced that I am right; maybe I am the
only one that is convinced, but that instruction cannot

be given or should not be given.

' There is no evidence to support it. -
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17

It is a dangeéerous instruction because it is very’

| confusing in view of vicarious- liability.

The only evidence in the record is Linda
Kasabian saying that Leslie Van Kouten was in the group of

| three people who went to the Lé Bianca residence.

Now, mere presence isn't applicable to a

~ situation where a defendant deliberately goes with killexs

to the scene of g crime.

And even Leslie Van Houten's statement to

'Dianne Lake ig that she stabbed Rosemary La Bilanca and she

wiped off the fingerprints.

So, the only eV1dence negates mere presence.

i Mhre presence isn't thls type of a situation.

That type of instruttion ig confusing and would ;

- befuddle the jury. It is not’ appllcable and there is not

aspeck of evmdence ta support it. . E
I think Mr. Keith can.argue it. Hé7can-argue

it. He can say: How do we know Leslie Van Houten did-

| anything? Maybe she just went there, and if she dldn't

go there with any criminal intent, she ig not an aider and

abettor and not a co-conspirator.

But for an iustruction on mere presence, there

| has to be a speck of evidence that you can draw the

inference that she just found herself at the scepe and
didn't do anything. ‘
The only thing we have is Linda's testimony and

CieloDrive.COMARCHIVES
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{ Leslie's confession to Dianne Lake where she sdys she

{ stabbed Rosemary Lz Blanca and wiped off fingerprints.

wasn't a co-comspirator because she wasn't aware of the

| inference from the Coromert's testimony that Robemary La

| after that ig ~=

25 |

MR. KEITH: I intend to argue, number one, she

purposes of the trip. - 7 ;
| MR, BUGLIOSI: ® ALL #ight.
MR, KEITH: And assuming Linda Kasabian/ believed‘,
I also intend to argue that stabbing someone after. they are. .
dead -~ and the evidence shows, “and T éan draw that

Bianca was stabbed in the buttocks after she was dead -
assuning you bélieve Dianne Lake, I can argue that wiping
off Eingerprints wasn't alding and abetting. It happened
after the commission of a cwime, and anything that happened

CieloDrive.comARCHIVES
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| at a scene and dide't do anything to stop it, they just

;.argued during the trial bn behalf of Linda Kasabian, that on

' known on the second might on starting out.

MR. BUGLICSI: I know you canérgue these thingg, but
an insfruction on mere presence should be given when the

evidence in a case indlcates that scmeone found themselves

stayed there and observed,

We have a situation here where your client
went to thege murders with Tex Watgon and Charles Mansgon.
She stabbed one of the persons and wiped off fingerprints.

MR, KEITH: I can.argue thé same thing that you

the first night ghe didn't know what was going on, She
found herself involved in murder. *Ybu argued.very‘vOciﬁerously
that that didn’t make her an accomplice. ‘ R

MR, BUGLIOSI: But the fact is that we?ﬁé;eftEéfimony
on that. Linda's testimdny.l, o

Leglle didn't testify.

MR. EKEITH: There is direct evidence, But I can

draw iﬁferencesa That i{s eircumstantial evidence.

MR. BUGLIOSI: Secondly, the mission of nurder was
Manson said "You were topo megsy the
night before. I will show you how to do it."

MR, KEITH: What does that mean to Leslie? She

MR. BUGLIOSI: They stopped at a church in.Pasadena

" CieloDriveCOmARCHIVES
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and he was, going to go into the church and kill a minister.
The}re is the sportscar incident where hé sald: T am going
to kill the guy. |

‘ The point is that the instruction is a confus-
ing and dangerous ingtruction, cxpecially in view of the
fact that we are alleging conspirzacy in this case. |

There is just no evidence that she merely

welnt there.

THE COURT: Vhat was Linda Kasabian's testimony as |

- to what Mr. Manson said when he came back out of the La

Bianca housge?
MR. KAY: "Don't let them know you are going to

- kill them.™

MR. BUGLIOSI: "I have got two people tied up.
Don't cause fear and panic in them. Don't tell them that

. You are going to kill them.”

MR, KEITH: On that point, if the Court please, |
I am obviously going to argue that the jury has a reasonable

. doubt that that was ever said because Linda Kasablan

prefaced both statements with: 1 think he said "Don't
cauge fear and panic in the two people in the house,"
and I am not pogitive, it is just ringing in my head,
but I think he saild, "Don't let them know you are going
to kill them." _, o | '
Now, if I.::.niié ia‘SaB:[an isn't positiyé that
Manson sgaid that, whyl ghould the .j try be Eositive?‘

#
3
#
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That is my grgument.

MR, BUGLIOSI! Well, even if you argue that she went

| thexe for the purposes of burglary, the merxe presence, again,

would not be applicable,

MR. KEITH: I am not going to argue she went there

for the purpose of burglary. I am going to arguﬁ‘that she
| didn't know what she was going there for.

MR, BUGLIOSI: I think he can.argue the case, your

| Honor, but to dignify it with an instruction?

MR. KEITH: He is drawing my whole argument out of
me in advance.

MR, KAY: He is smart. '

MR. BUGLIOSI: The instructmon on mere prégence
means what it says: . She was merely there.

| Your cllent wasn't. merely there. Bhe was LT

stgbbing one of the- vlctims and‘wiplng off the fingerpxints.
MR. KEITH: I am going to argue she was mexely . 7
there. I am going to argue Rosemary was dead, an& ié is
not murder. | | | | |

MR, BUGLIOSXI: That is a bad 1nstruction, your

u: Honor, because xt is confusing,to the Jury, especially in

view of the lnstructlon on conspitacy which says that the

 defendant doesn't have to be present at the scene.

In fact; the instruction on alding and abetting says

the defendant doesntt havé to be present gt the scene.

CieloDrive.COmMARCHIVES -
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MR, KEITH: Everybody knows -bhat.

MR, BUGLIOSI: You can be present at the sceme and

'.still not be gullty, It is exﬁreﬁeiy befuddling and ¢on~

fusing to lay people.- ‘

MR, XKEITH: You Just don't want an instruction that is
consistent with the theory in my defense, that's all. I am
entitled to it, ‘

THE GOURT: 7Tt is no defense, though. What 18 the
defenge? That 15 the point here. .

MR, XKSITH: She was not an aider 3nd abettor, L1f she
was ﬁqt a consplirakor, therefore she is not gullty,
| 1 don't know wﬁy that 1s not a defense,

THE COURT: It'is a defensé in the sense that you
eontend she is noﬁ guilty.

MR; §EITH,“It is not like an alibi

- THE/COURT; It s not 2 question of having one witness

w testify one way and another witness testifying another.

If Leslie Van Houten testified she dld not know what she

was doing when she went in there' that she did not ‘hea

1 Mr. Hanson say anything, and she went in Just because the

chers were going in, or words to that effect, then you

might haVe a mere presence situation. I agree with

But here you dontt have anything like that. The onl

evidence lndlcates it was not a nere presence situation,

I agree you don't have to belleve iﬁ, but the fagt

CIGIODI‘IVGOOI‘“ARCHIVES
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" that you don't have to helleve 1t does not hring into play .

 your argument based on that theory is still legitimste.

13 |

| 1ines briefiy, T will lesp at the chance, but I think I cax

 Leslie Van Houteén?s, your own client's statement, she
_spabped, . Pin

' say she was just pfegent, an interested obaerver with a

a.reqtiremént‘that the instructlon be given.

MR, KEITH: That is true if Linds Kasabian and Dianne
Lake aren‘t'believed, theri that 1s the end of the case, as
far as that goes. |

" But these instructions were dréwn under the

assumption, arguendo of course, that Dianne Lake and Linda
Kasakilan might be believed, They could well be believed,
and if they are believed I've got to come up with a theory"
as to why Leslle Van Hoﬁtep“is not gullty.

THE COURT: Your theory certalnly 13'1egitimate} and

MR. KEITH: I am still golng to proffer thab
instruction. If your Honor refuses it, that is your

prerogative, and 1f your Honor letgme argue along those

draw inferences that, froﬁ a lack of evidence, if you wan{ --
MR, BUGLIOSI: From a lack of evidence?
MR,AKEITH: Bure.
MR. BUGLiOSI: Youtve got Linda's testimony and

and wiped/fingerprints ab the scene, and you can
pair of binOcu;ﬁré'lopking down at what was happening?

¢ Mﬁ{tﬁEITH: Sure,
" 'MR. BUGLIOSI: I think you cap 4vgue that, but to have

s}
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\ an instrugtléngiié has o be predicated on some item of

" just‘there.

| golng to argue it.

. but just because you can argue it does not mean that you

17 |

eVideﬁcé, and there is hq”;teﬂ ofdevidence showing she was
MR. KEITH: There is evi&ence to show ahe was there;
there 1s the evidence of Dianne Lake, *
HR. BUGLIODSI: But _not Just there. '
MR. KEITH: But if the statements attributed to
liiss Van Houten, testified to by Dianne Lake, show something

els¢ than murder or alding and abetting -~ I feed I am

MR, BUGLIOSI: I think you ¢an argue it. I think it is

a valld argument on your part, I agree you can argue it,

You can argue anything you want.

MR, KEITH: If I argue she was just there hidlng in tﬁé
closét, the hiding in the clbsélargument, and you get up and
say there is no evidence of that, and that is not the law —- ‘

‘MR, BUGLIOSI: Which I have to say theve is no evidence
she was in the closet, of course,

MR, KEITH: I can infer that.

MR, BUGLIOSI: Sure, ., You ¢an write your own scenario,
Your predecessor -wrote a seéenario,

| MR, KEITH: You mean Hr. Hughes or Mr., Kanarek?
R. BUGLIOSI; Mr. Kenarek, I'm sorry.
MR, KANAREK: May I jJust ask this question, Mr,

I
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Bugliosi, what 1f the Jury dogs not belleve Iianne Lake,
say they believe she 1s Incompetent and they belleve
Linda Kasabian? ' ‘

.Then you have your speck of avlidence becguse if
théy belleve Linda Kasablan, then she is merely present.

- They can say "Dianne Lake -- we cannot believe anything

she says."
- - MR, BUGLIOSL: That is a bootstrap argument, Irving,
I havé never séeﬁ.apyéﬁhfthat can plek themselves up. Have
you e&éri?een ahyone doing that?
MR, KANAREK: Dianne Loke can well be disbelieved about |
evéryéhing; The'oniy thiné bhét‘is‘le%ﬁ 1s”Linda Kasabian,
and mere'presenqe and, gs jpg sald, that 1s the speck of

b

evidence,

PR oo
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3a~1 ! ; THE COURT: I don't understand Mr. Kanarek, what you"

. 2 mean about Linda Kasabian and mere presence. ‘
3 MR. KANARER: I am saying Linda Kasablan's testimony,
‘| let's say =-
5 THE COURT: It is more than mere presence.

, 51 MR. KANAREK: Hot as to Leslie Van Houten.

7 MR. KAY: Sure, she had a change of clothing, dark
5| _¢lothing. " ‘
? THE COURT: She te'vtified%;r. Manson's statement when

w . he came back out of fhe house.

i « KANAREK: That doesn't mean Leslie Van Houten

Z | has to he anything except merely present. She doesn't put

L B Leslie¢ Van Houten even in the house. She left the scene,
. 14 supposedly. : - |

55 | Actually I b’eliew}e Linda Kasabian is lying,

16 but she said. she 1e£t t:he scene, so she merely; at most

] it is less than mere pxesence.

8 She puts Leslie Van Houten outside ot the
9 15 sidewalk. . SR ;
| i  Now, if Dianne Lake == let's sday that we-

2 | exised =-
2 THE COURT: The point is, the evidence showed if
% | ghe was in the house she was there with some knowledge of

2 _' what was going on. ‘ .
. o5 | MR. KANAREK: But she never puts her in the house. '

26 | All she does is put her outside.

CieloDrive.cOmARCHIVES
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3ar2 - 1§ o Leslie Van Houten may have seen a guy and

. o2 ‘wandered off to Los Feliz Boulevard.

He can certainly argue Leslie Van Houten is

merely present.

5 THE COURT: He may argue it, yes.

: 6 - MR, KANAREXK: He- is entitled to a jury imstruction
7| on it, |
8 THE COURT: There is mo evidence to indicate it.

In faet, the evidence indicastes just the opposite.

0 MR, KANAPEK: Let's say you don't have Dianne Lake --
1 MR, KEITH: If you don't have Dianne Lake, you dom't
2 | have any case to begin with. I wouldn't even bother.

13 she is the only one that corzoborates ~-

. .‘ w1 MR, KANAREK: ZLetts sayhi)ianne Lake i& not te be
B | believed. , J
16 MR. KEITH: 1If they don't believe Dianne Lake,

17 1 Misgs Van Houten will be acquitted, I can agsure you of that. |

8 | That is the only evidence connecting her with the crime.
R ¥ | You see, the thing is, the problem is if I start discussing
. gome law, and the jury is not going to be instructed as

% | go the law that I am discussing, then Mr. Bugliocsi is

2t going to violently objeet.

% Supposing, I say, and this has reference to

%1 f:he second :Lnstruation I offerec‘[ that once the crime is

. # | Qomplete,d anything Leslie does is ll.ke wiping off fingex-
prints, ’egnd;is no_t part of ._the.. 'crm;l.nal act, is not part

FUE
ok
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3a-3 - of the crime of murde¥r. All she is is an zccessory after
. -2 the fact} then I bave to tell them what fhat is.

3 MR. BUGLIOSI: I will have to objoct on the grounds
¢ 1 it is a misstatement of the law.
5 . MR, KEITH: Iof neo.assdrily’.
. 6 | IR, BUGLIOSI; Th?re are cases in California which
7 I say that an attoxney has th;: ;:'1gh.t s if the Judge permits
- i the att—orney,-. to argue the law, 'gssuming tl;at 1;6; does not
% | misstate the 1&!?.. ' -
o MR. KEETH: I won't misstate the law of acgessory
1 | after the fact, T cen assure you. ' ‘ o o
12 What you are saying is that I cannot argue
1 | that -~ that wiping off fingerprints is not an attempt to
@ % | conceal the crime. |
| 15| MIL BUGLIOSI: Accessory after the fact does not come
16 1ntc play unless the erime has already been committed.
17 1f they are still at the scene, t‘hat is part
18 ': of the res gestae. |
R 1 . There is on abuncant outhority for that, aven
20 .': med;ate ascape ip part of 'i:hc res gestae,
‘ K i MR, KEITH: ERead People vs, Yallin, in that case a
22 | lady murdered her little child, and the londloxd helps ki
2 | mother Lury the child in the vard, «
2% N MR. K&Y: Vas the landlord prescnt during the
' . % nuxder? ‘
K2 MR. KCITH: Yes.

CieloDrive.cOm ARCHIVES
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3a-4 1 - MR, BUGLIOSI: He observed the murder?
. | MR. KEITH; - That is not clear, but at any rate he
' s | knew what happéned and the only witness against him, and
4 the trial is ve:t‘y interesting, in the trial against the
"5 landlozd who was charged 'w:Lt'h accessory after the fact,
6 | Penal Code 32, the only Witness *e.ga:.nst h:.m was the
7| murderess, the mother who testlfied that the landlord
¢ | Wallin, helped her bury the bcdy.
9 | And the Coutt reversed it on the grounds that
® | the murderess was an accomplice to the accessory after the
| fact, _
B ‘j‘ And the Court _séid' in that c¢ase, as soon as
13 f:ha,x": child was murde.red‘ or de.ad?, that was the end of i,
. .‘ 1 ._. and the mext thing that happened, burying the body, was
' 15 not part of the res gestae; and the Court made this fallow
16 | the accessory after the fact, and unfortunately the only
1 | witness they had agéinst him was the accomplice.
. 18 MR, BUGLIOSI: There is Hornbook law, hundreds of
; ¥ | cases, as to the proposition that lumediste escape is part
2 of fhe res gestae,
2 This is not esgcape. She is doing it at the
= | scene; she went therej she was not a resident of the place
2 1like the Wallin situation, somebody living there comes upon
2 | a erime already committed and helps to conceal it.
. | 25 I ' | Leglie went therej she had no right to go to
. % | the La Blanca regidence, What i# her purpose in going thereé?|

CieloDrive.cOmARCHIVES
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MR, KEITH: That still doesn't' mean she carinot ey
and conceal the identity of the pea:petrators after :Lt is
all over and her liability will be.different. -
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. gentlemen were going t¢ redraft sdmething¢

1. Xlps of the very person Who wants to iInvoke mere
_ presence, i.e,, Leslie Van Houten. She said she stabbed and
wiped fingerprints off the sceme, The very person who wants

. -to Invoke mere presence says, "I wasn't merely present.”

about a situation where Diarne Lake is not going to be
. £

THE COURT: So far the only instruction I have
been preésented with along these lines is Mr. Keltn's, or the

tWo Instructions which were numbered the other day, and you

MR, BUGLIOSIs Right, I ggree.

MR, KEITH: I gave 1t to him,

MR. BUGLIOSE: My position now, your Honor, is I
vigorously oppose the Instruction on mere presence, the
basis for ourqposition 1s that there iz no evidence upon

which that instruction could be predicated, even from the

. THE GOURT: I am inclined to agree.
¥R. KEITH: I drew those two Instructions on the theory
that Dianne Lake might well be belleved. I am not talking

belleved. .
ﬂR, BUGLISSI* You can argue it, like the Judge says,
argue 1t to the hilt
' MR CKEITH: Well, I w.tll but ir I sbart saying -
MR. BUGLIOSI* I qu‘t oQJect.
MR, KEITH: mr*Leéiié Vah Houten 13 not ai alider and
apettor, even 1f you belie#ed she wiped some fingerprints offl,

then.you are golng to scream and yell.

"CieloDrive.COmMARCH IVES



16 .

11

12

13

14

15

16‘
17
18

T

20

!

2
o
o5

2%

20,711

MR, BUGLIOSI: No, I'm not oo sure I will cbject to

that; although I might.

I think yﬁu.canAargﬁe fust about anything.
MR, KAY: Ipving did.- | 4
¥R, BUGLIQSI: I don't think you c¢an say, "His Honor
will instruét you —-"
MR. FITZGERALD: What are you golng to argue, Mr, Xay?
" MR, KEITH: I would just as soon not suffer the indig-
nivy of having My, Bugliosi jump to his feet and say I am

‘mlsstating the law, not facts, -- the law,

MR, BUGLIOSI: I think you can argue 1f she did not go

~ there with eriminal intent and if she did no% help out she

1s not an gider orabettor, or co-conspirator, or "providing,"
or mome %&pe of word 1liké that,
But if &pu are going to agmit she did all these

things -~ _
MR, KEITH: - I am going to say, "Assuming that she did
these things, wﬁaﬁ‘is her liabiliﬁy?" Sure,

" MR, BUGLIOSI: I think you would be misstating the law,
Hax, 1f you said, "Assuming she stabbed and wiped off the

fingerprints, she 1s still not an aider and abettor,” I

think that would be a misstatement of the law.

MR, XEITH: I don't think it is. ' |

THE COURT: Of course, L don't see thab in that
respect 1t 1s an§ different from any other fact the jury has

- to determiﬁe.
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. abetting, a ternm . used in the instructions,

. they are already dead - does that show that sha ils an

~ else comes along and stabs that person and the person dies

Tou can argue one way; you can argue the other
way. In the end they have to determine whether or not
i1t 15 a fact estahlished by the évidence, in fact, if what
Leslie diq, assuming ﬂhe did it, amounts to the aiding and

!

MR/ KEI £ That is my point. Is killing somebody after

aider and ahettor in the crime of the murder? ’

THE COURT: I think YRR can argue that. ;5:

MR..KEITH: I think I can,,too, this wiping off of the
Tingerprints ~- o S -

THE COURT: I don't thiﬁk 1% is proper te say as a matbe:
of law it isn't.

a

MR. KEITH: ,I cannot say that?

THE COURT:¢ Bub you can say the Jury can determine that,|

MR. KE;TH: I can say, "Here Iis the law, here is what
she did,"and I cah suégest to you that that is not aiding
and abétting. ‘

_ ir IJQOme across the body that ls already dead

and pump a couplé of holes in it, I'm not killing anybody.

MRy BUGLIOSI: Not only that, but if you fire the Flrst

round, and the person is just about to die, and someone

Immediately, even then you are not gullty of murder,'evan
it you dealt a fatal blow, you are still not gullty of

murder.
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- 50 death, you are not gullty of murder,

| heard of that one. I have heard a lot of them. ‘

‘day, which has been numbered and which I have nob yet .

' one, the mere Qresence one, more in the language of %he

~ paper, T g

There are cases on that, 1f someong intervenes

before your fatal blow resuits in death, and stabs somebody
MR, KEITH: 'That is an interestlng theory. I never

MR, BUGLIOSI: I have got some cases on that -- defense -
caged. | | | |

THE COURT: Well, as I say, the only instruction I
ha&e received'so far is the one Mr, Kelth submitted-the'other

ruled on, but'I will rule on it before you start asrgument.
’ MR, KELTH: Let me do this, where 1s that plece of
paper?

- (Pocument harided to Mr. Keith )
A 1 re-u A
MR, KEITH: Let me/drart 6. I will redraft this first

eV

Durhem césg and submit that. = .. . - »éf_

1 .J
e

FR, BUGLIOSI- That is the Durham sase’ you have there.
kN N -

MR, KEITH: More oF . lgss ygs. S e e T
MR, BUGLIOSI T am ob,jeating to that, '
MR, KEITH: You canpot\sybmiﬁ something on scrateh

B
=t RN 3

MR, BUGLIOSI: I know—that

A

MR. KANAREK: Does your anor have the complete package oi
jury instructions? Do you have them physically? Could I |

have a look ab thém for a‘momént, your Honor?
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THE GOURT:
WA, .KANAHEK;

gouple ﬁo“make supe the ones I have conform properly.

THE COURT:

tell me any one that you want to compare and I will compare’

1t with you,

MR, KANAREK:

Honor --

THE COURT:

possession now, the ones that I have determined to give,

some of them have scme modifications on then.

want to let them

compare your coples, you have a complete set.

MR, KANAREX:
THE COURT:

every cnuhéei a complete sét of instructions.,

'have done something with them, I don't know anything about

that.

MR, KANAREK:

Don*t yon have your set{?

Yes, I would just llke to look at a

Why don't you bake your set and you can

Qut of an abundanee of cautlion, your
I don't want to let them out of my

I don't

out of my possession now. If you want %o

That is correct, theoretically.
What 4o you mean'fheoretically? I,gave

Noﬁ, if you

If while Wwe are balking about it I can
ack to the Court, if I may.

1
WY

- CieloDrive.comARCHIVES



10

n .
2 |
13
1 |
R ‘
16 .-
17
18 |

i9 |

2L
2 |
23

24 |

25

2

2 S o I~
L4

‘of your co~counsel first. -

- page 7 of the instructions, CALJIC 2.01, there is a word

Y
i e g

THE COURT: I am not going fo give you my set, Mr.
Kanarek. ’ ‘ |
Now, if you have any particular ones that you
would like to inquire about, I will telllyou pre#isély
how it reads.
. MR. KANAREK: Well, I have quite a few.
THE COURT: Perhaps you cught to compare it with some

¥MR. REITH: While we are spesaking of the imstructions,
it seems to me == anth will check it with CALJIC -~ on

that is wrong. »
I want to take a.look at it.
‘THE COURT: 2.011
| MR. KEITH: Yes. |
Maybe it has already been corxected.
It is wrong. The next to the last line of -
the first paragraph:
"Necessary to establish" =~ my instruc-
tion rEads -= "that defendant's gﬁilt has been proved .
Does yours read that way, your Honor?
THE COURT: -Yeg; it does read that way.
MR. KEITH: It should be "the,"
- Here it is. It doesn't make any senge "that"
ingtead of "“the." |
THE COURT: Well, X think it makes sénge hecause here.

L ~ CieloDrive.comARCHIVES
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. based on circumstanfial evidence. Then in the last sentence

it is the ome that you_are_tal%ingéﬁoué in the fixst gentencd,

you are referring to multiple defendants, and the instruc~
tion refers to circumstantial evidence against a paftiéular
defendant.
Uhen it says "that" defendant, it meéans the
deféﬁdant that is referred to in the first sentence.
' ‘"You ate not permitted to find a defendant."
That is what "that" rvefers to.
MR. KEITHf - "Rach £fact vhich is essential to complete
a set of cirecumgtances necesgary to eétablish“ -
THE COURT: "that defendant’s guilt."
| "Phat defendant" being the one that you are

MR, KEITH: Gee, I don't know.
' T thought the instruction meant -
THE COURT: You start out talking about: You are
not permitted to findza defendant guilty of any crime

you are saying: Unless ==
'MR. REITH: "Complete a set of citrcumstances necessary
to establish the defendant's guilt has been proved beyond
a reasonsble doubt." ﬂ
THE COURT; If there~w&fé only one defendant, that
would be correct, but‘Where'theiefis more than one

defendant and you~are‘reférring to a particular defendant,

the first 1line.

oy 4
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4-3 T o MR, KEITH: T read it: "the seét of circumstances"
~= o vrather: "Each fact essential to complete a set of
* eircumstances has been proved béyond a reasonable doubt.?
That 1an§uage has always been obscure to me anyway.
_ ' ~ Haybe your Homox is right,
. S MR. BUGLIOSI: A chain of circumstances. I will
have something Lo say about that.
The Judge will instz::uct: A set of circumstanced.
| THE GOURT: Well, in a case of multiple defendants,
it is a proper wording. |
, . | ‘MR, KANAFEK: May I make g point, your Honox?
ha £l1s, b THE COURT: Sure.

® .|
15
|
17
18
w |
20 .}
'_21 . : ‘ - -
2 |
83
2%

o -

%
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MR. KANAREK: One instruction that I have some ~~ it
may be lack of kiiowledge about -= is 8, instruction 8,
which has to do with the so-called suppression of evidence.
I believe I was arguing, your Honor, and I
didn't get a copy of the prosecution's latest requesﬁ,
which the Couxt, I don't believe, has ruled on yek.
THE COURT: ﬁo. I'mi still thinking about that.
The more I think sbout it, the mdre I think
I will not give that regquested instruction which they
redrafted at my suggestion. ' |
MR, KAY: 1In other words, you will leave it like ik

e
0n
-

THE COURT:  Yes. .

MR. KA?z‘ ¥e don't h%ﬁe any cobjection either way.

THE COURT: It is just a general instruction without
naming ar piﬁpdinﬁing any particular deféndant

MR. KANAREK: No. 8: ‘??at;a defendant &ttgmpt9§:§9
suppress evidence, such as by intimidation of a witness. '
That pinpoints Mr;-ﬁanson,‘zoér,ﬂonch : |
Your Honor has refuéed our instruction concern~-

ing, for instance, the alleged confession to Juan Flynn.

. And this certainly pinpoints Mr. Manson, the intimidation

of a witness.
And those words I will object tp on the grounds
of equal protection of the law upder the Fourteenth

Amendment, and due process.
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There is no necessij:y to pinpoint Mr, Manson.
THE COURT: You have made il these objections before, |

' There is no use going through it all again,

We are talking abont the proposed modification.
MR. KANAREK: There is nothing to cover it.
"By the intimidation of a wltness" pinpoints

: Mr. Manson.

Really, that is unfair. The jury may not

, conside:: that to be suppression.

THE COURT: Certainly. - That is exdctly right., They

| may not.

MR. KANARER: Well, what I am saying, your ‘Hc;nor,
if the words "such as by the intimidatior of a witness" .
go in-there, that certainly pinpoints Mr. Manson, becapse

the only thing in this trial concérning the intimidation of
' a witness is Officer Gutierrezfs statement concerning the

' movement across the face or upper body of Mr. Manson,

And that unduly pinpoints Mr. Manson.
Now, there is no necesgity for that.
They can argue it. He can argue that. There

is no necesgity to dignify it by having the words "such as

- Mr. Bugliosi can argue that is intimidation.
THE GOURT: Do you wish to be heard on this, Mr.
Bugliosi? |
This is page eight.
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the phrase "such as by the intimidation of a witness"
| “should be deleted
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MR, BUGLIOSI: Yes. I have it here, your Honor.
I think this i a proper imstruction, your

THE COURT: Well, Mr, Kanarek is saying that he thinks .

MR. KAY: Are you looking at the new one :Qr the -
THE "‘COIJRT: The old onex. |

ME. BUGLIOSI: 7This one right here?

MR. KAY: -Yes. IR L
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T T | MR. BUGLLOSL: *Ifﬁhiﬁﬁ "intlmidation of a witness"
. S 2 should be‘_\;.n .{;h’ere, gtherw‘:’tsg i‘_o is _{jus‘o. @oq broa:d a state~
' g ment . B Lo , ' ':

; | ' tir, Kanarek equld have argued that that was not

& | intimidation, and I’ qan argue that that did constitute

R 6 - intimid;aﬁion. It is a qngﬁtion‘giﬂfgat,.IAwould say, . fop
7 | the jury., Bub “intimid;ticﬁ of a witnesz," of course,

8 | 45 one way to suppress evidence. There are other ways, but

,;.' this 18 one way, and the Jury should be told that that is

10 : one way fd suppress evidence, by intlmidating vhe ﬁitneas.

1 ) Now, whether or not Manson did that in this case

12 | is & guestion of fact for the jury. .

@ |. . T think they should be told that intimidablon of
.“ 14 | a witness is suppression of evidence.
! 15.‘ MR. KANAREX: You can tell them that in argument.
tﬁs}'  You have objected Jillions of times, so to speak,

"~ 17| 1in thils record that it can be done by argument,

33,' " HNow, this pinpoints ir. Mansen "such as by bhe
s 1o } intimidatlon of & witness,"
e MB,” BUGLIOSIL: It doesn't mention Manson, it doesn't

2 | mention Kasablen, and it doesn't mention & slashing of the
22 | throat motion. This is just intimidation of a witness.
- MR, KANAREK: Obviously, sinde it has only happened
, .o in this c¢courtroom concerning Mr. Manson, it obviousiy pin~
. _ 2 points it. It says "Mr. HManson" with those words ‘such as
:25 by the intimidation of a witnegs" beé'ause of the evidence,
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MR, BURLIOSI: They can consider this to be,your—staﬁeﬂ
ment to Juan Flynn. I am not going o dargue it. T owill

1 mention At, but T am nct _going to akgue it.

MR. KANAREK: The point 1s thdat you can argue all of
that, but it shouldn't zo into the jury room, because there

| 18 no point to it. There is no necessity for it,

THE COURT: I think I am golng to leave it &8 it s,
I think it .1s a perfectly proper instructlon,
Anything further?
A1l right. Let's go back into court now.
MR, KANAﬁEK; -Thqn, your Honor, L would ask this

L T - where
assistance of the Court. We nave attempted to find/Officer

 Gutlerrez, téstified tb'this in the record several ef us,

-'i@l including the court reporters and the elerk and it appears

' fo Be unannotated in the record as %o whers 1t is‘

We would ask the prqsecubion then to inform us
whepe 1t is in the record, Officer Gutiérrez'sstatement
You see, the indexing doesn't seem to cover it.
THE COURT: Asﬁ then. I don't know offhand.
' Is there any reason Why you can't ask them?,
'MR. KANAREK: Counsel, Nr. Bugliosil, where is that in

o . the record? -~

MR, BUGLIOSI:. I have it af home, and Mr, Kay has 1%,
I will have It for yoﬁ=t0mornow. I have a complete
sumnary at home,

- MR, KANAREK: Do you represent that you will tell me in

. CieloDrive.coOmARCHIVES.
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| £ind’ It in bhe indexing.

the morning?
MR, BUGLIOSI: Yes,

MR. KANAREK: Because we have gearched and we can't

MR, KAY: I will give 1% t6 you outside, Kanarek.
MR. KANAREK: A1l right,

YA
4
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b4e-1 1| - (The -follpﬁ%;ng 'éroceedings occur in open

2 | court. All cotnsel ‘present, Jury absent. Defendants. -

3 | absent,) 3 e - : o
et - THE COURT: All counsel are present. _

5 _ ‘I-Ie hiave three mbtidns on the _cale'ridar‘

s . First is a request Tor a dental examination

. 7 | for Patricia Krehwinkel.
__— g | - That motion will be granted.
E 9. :': . The setond ig a motion for mistrial on the
10 | ground of a denial of a public trial, and as I indicated
11 I to you, Mr. Fitzger#ld, I would iike to eontinue that for
1z | one week until January 18th, at 9:00 a.m. for hearing.

B Is there any objection to that?
. 4 : MR, FITZGERALD: No objection, your Honor,
ETIN ' THE COURT: And the thitd motion is a motion for

~16 | a mistrial on the ground that counsel was impfope'rly _
17 restrained from arguing apéli;cable provigions and principles |
18 of law during final argument to fhe jury on December 28th,
9 | 1970,
.20 In that conﬁection, there was a transcribing
21 | error in the transcript, as I thisk you have been advised.
2 S On page 19,342, 1line 24, the second word is
.23: | "permit" xather than "forbid," and the reporter has
24 z:of:e’cte‘c_i the Court's copy, so that the sentence starts
. o5 | out "I permit cotmsel on both sides to discuss the

% | instructions," et cetera.
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L

i " Do you wish to be heard on your mdtic;ﬁ,; Mr
- 2] ?itzgerald" R e
® |+ 'MR. FITZGERALD; . Just very briefily, |

4 | ' 'L’he court reportef did, ¢n January the 8th,

5 1ndz.cate ko me, upon inqu:.ry, that his orw.gmal notes -

s indicated that your Honox: said "pexmit" rather than "forbid. "J'

7 : ' That, “however, does not change the thrust '
v 8 -.I_k'_aﬁd the substance of the motion. ‘ L i
9 , . Very simply, the mg:»tmn hag two essentlal

R T :characterismcst One, we are argumg that counsel had t‘he
n right to argue the law; and No. 2, copnsel had th;-: right
1 to read from something., Aad I Suppo‘s'e'; putting those.’ftwo
. : 13 together, I am arguing that counsel has a right l:o argue
. _ n the 1aw that is mzitt:en dovwn., - » e ,»""{
IEN B , I think, as ny déclaratmn sets out, 1 was
i :: quoting from three cases, People vs. Comstock, Walien and
iz kobinsoﬁ;' and the materiais I ‘havé set oui: ‘there, & portion
18 Tof‘ ‘which are set out in the transcript T think are clearly. f

. iv { the Law.

I

20 M:: Bugliosi objected on the ground thaf T
) couldnit rea;d from semething, and the objection was sustainecf.
4a fle 2|
: SN |
- |
. . s |

% |
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e | : 1 e 3: think that, a5 I set out in the declaration,
N 2 ,my remarkﬁ eonaerning Lﬁ.ntia. Ka.sabian 1‘ felt were extremely‘,
‘ ) o 5. 1mportant because the‘y.r{enrb tg her credib‘:!flity. Tpe Court
Y ,had,already ruled that Linda Kasgbian was an accomplice gs
5 s fha.ﬁ’é,er- of law, and your Honor had indicated that an
Aﬂg' ';nstrué%ion was golng to be givénvto the jury that her
’ ;;; testiﬁony ought t0 be btreated with ﬁiﬁtrus%; and I simply‘
‘*> {:'ﬁ 8'1 Hante& to~exp1aiﬁ to the Jury the rationale of that distrust
o rule,v'ﬁnd’l eontend thét I wasferrenecusly not perm%bped
loﬁf to do 0. ‘ N ‘ |
11 1 ¢ I have nothing furthgr.
P 'THE'GGﬁET: Do you:wish to be heard?
| |+ PR, BUGLIOSI: Submit the matter, |
_“l’ "'-g% = TﬁE’GQﬁﬁT: I think you were correct, Mr.‘Fitzggralé*
‘ tinlgn:;i~th;nk_yeu~Were'erPOnﬁouSIE precluded from reading that

16 | particular sﬁatemant,.élthoughfi'notibe in the transeript

o | . that you offered no explanation as to what it was you wWere
i 1" reading from.

v o1, In ather words, you did not indicate it was &n -

[

" .y | opinion from any court case., Not that you are required to,
5 ‘but the fact is that you didn‘t., And, of course, I d:td not

o | recognize it as being an npinion from any court case.

] T take it thab you ntended to read an exverpt
.. 4| from the opinion in whatever case thils was; i3 that right?
. L 25} Sl MR, FITZGERALD: 7That is coi'rjecf. | | , .
g | .- THE COURT: Well, do you still want to do 142
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MR. FITZGERALD: Will you allow e to?

-

THE COURT: Yes., I would allow you to recpen your

argument fopy that limited purpose,

MR. FITZGERALD: Thank you very much.
THE- COURT: A1l right,
lf you will eall my attention to 1t pomorrow
morning, viil 1eb you do thaﬁ before Mr, Kelth starts.
MR.\FITZGERALD- Thank you,

-
i

THE GOURT: In view 61‘ the fact that T don't think

‘that any prejudice has reaulted or certalnly will*result,

particularly after Mr, Fitzgeﬁald is permitted to reopen

the argument for that limited purpose, I'am going to deny.hig| .

motion for a mistrial on the grounds thaf he was improperly
restrained from arguing the law in his final'argument‘

As we know from cur conference in chambers, we

are not going to continue today, but the trial will be

recessed until tomorrow morning.
Is there anything further before we recess?
MR. BUGLIOSI: Nobhing further, your Honor.
THE COURT: Very well. ’
This case will be recessed then, until 9:00

o Telock tomorrow morning.

(Whereupon, at 10:18-a.m. the Court was in

5

recess, )
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