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| continue.

.’Ar}‘
. ‘to the clerk and that will require further examination, that

8 8% B W

10S ANGELES, CALIFORNIA, MONDAY, JUNE 28, 1971, 9:45 A.M.

A ¢ ot

. {Conference in chambers with both counsel
and the defendant not reported.)

THE COURT: MNow, gentlemen, in People against Grogan

_ same rather serious matters have arisen that it would be
| necesmsary that we go over one day, just simply continue,

Literally send you home or about your business for one day

but to be hera promptly at 9:30 tomorrow morning and we will

.f - Incidentally, we have onée juror who has phoned in

i apparently she 19~a pretty gick woman. That is what she has

i

_ G;told'the ¢1erkt »I amh just making that observation. We will
i6 |

haveitQ.tEke.thab aip also tomorrow morhing. That is another
PRI A L S i_}--w

matter entively..":

4 . But T ap simply pointing that out to counsel here.

‘Is there any objection by counsel oxr defendant that we
continue to 9:30 tomorrow morning?
MR. KATZ: No objection, your Honor.
MR. WEEDMAN: No ohjection;~your Hono¥.
THE COURT: All right, we will.thén, ladies and gentlemen

have to go until 9:30 tomorrow morning. Now, let me admonish

you again do not discuss this case at all or come to any opinio

or conclusion. XKindly return promptly at 9:30 tomorrow because
time is of the essence, That is, we must move along and we

'haye beon. I am not critical of any situation at all. We

[
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we will go ahead.

have been.

If you will return tomorrow morning at 9:30 sharp
And you are excuséd until then. Thank you
very much, folks.

(at 9:50 a.m. an adjournment was taken

to Tuesday, June 29, 1971, 9:30 a.m.)
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Tke 2 3 | LOS ANGELES, CALIFORNIA, TUESDAY, JUNE 29, 1971, 11:15 A.M.

4 ' (The following proceedings were had
5 | in chambers:)
s | THE COURT: Now, we are in chambers in People aga.nst

7 | Grogan; both counsel are here, defendant is here, the
8 | reporters are here? aheriff is here, clerk is here,

° ] !ester&ay; Monday, the 28th -- today is the 29th =
10 Mrs. Dor4 8. I.ewls, No. 6 4uror, had phoned in yesterday

u | morning éhat she was 111 to such a capacity and extent that

*:{,1

2 | sghe couldn ’t come tq) court, ané I, bélie,ve I advised counsel

T | yesterday morning early of that aituation but becauvse of other
\ ¥ | conditions that existed wb w&pi: over util this morning.
. 5 - Now, the juror is not here and has not phoned in,
6 It is my ﬁﬂsuﬁpﬁiﬁi&? that ishé‘ié ::noé *here because of her

¥ | iliness and mdovbtedly she is relying, X assume, upon the
18 fact sghe hasn't béen told by the court to come back or leave

bed or to get ' in here with affidavits of illness. In any

8

event, I am assuming she is ill, as indicated here.

2 Now, we are up against the position of excusing
this woman, whether the court exercises its peremptory, its
right to find for cause exists and proceed, whether the court |
must attempt to get her in here for further examination and |
then proceed to accept her or procéed with her or excuse her
ox other problems.

I am of the opinion I have, as the court, the

¥ % 8 B ¥ B OB

right to excuse her ~- she is not here -~ and to move forward.
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That's just my opinign, the ::i.ght ofthe:court to proceed.

Counsel for plaintiff or aefbﬁdant*may want her
here for further examination and that could be their right,

I am not passing on it one way or the other.

Now, first we will take the People and the
defendant -- do the People have any objection -~ then you
state yéuxs fully, Mr. Weedman.

MR, WEEDMAN: Yes, thank you.
THE COURT: -~ to the court forthwith, upon the showing
we have here, excusing her at this time as a juror, prospec~

tive juror, however we want to call it in this case?

foiei CieloDrive.comARCHIVES
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MR, KATZ: No objection, your Honor.

THE COURT: How about the defendant.

MR, WEEDMAN: Yes, your Honor, we do respectfully object
to her being excused. We will object on the ground -- and by

the way we don't wish to unduly prolong a trial or in any way

| obstruct the hormal progress of the trial but bearing in.mind th
~ the rights of the defendant, I will respectfully object to

her being excused, your Honor. I will offer to stipulate that

| voir aire of the remaining prospective jurors may continue
{ until such time as perhaps more adequate cause for her being

 excused is established or until indeed she may appear in court.

-

But for noﬁ,i will object to her being excused, your Honor, on

;'{'
. behalf of -the defendant.

i .

" YHE COURT: Had she been passed for cause?
-, MR, WEEDMAN: ~Yes, .your Hénoz.

 “wHE COURT: Well, T think 'the code section is broad

proceed. We have of course many jurors to pick from and I

| ihgs until we can get her in here, because if I attempt to
a

voir dire some of these jurors in the absence of anothef juror
that may or may not be accepted by one of the parties -~ I am
not saying this in criticism. You are fully within your
rights., Let me get that clear,

' MR. WEEDMAN: I appreciate that, your Honor.

THE COURT: Then we have cther legal problems of voir

1 diring the jury whether the jurors are all in the box -- I

think the code says they should be all in the box before

CieloDrive.comARCHIVES
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_ L ﬁexaminatiOn and passing fox what is commonly known as for cause

. 2 Al;.or exercising for cause or not, or accepting. For purposas of

?‘fVthrdire T think the code section right on that, too, distufbs _

4 Tma if I do dttempt to hold up procéedings I will have 6 hold
% | up everything until we could get her in here. That is unknown.

6 rShe\cgula?veﬁy well be bedridden, I don't know why she would

! :?iie, but that I can't go into, I don't know, I do have this

? ?}$howipgg T am in¢lined to overrule your cbjection after noting

R I éa#qﬁuliy. The tranacripﬁ shows it, I will exercise or

. 'T,J;E&%héi exéuse this juror upon the showing made and with your

« % 1 objeetion 1n, I can excuse her,

. ;o 12r . ,
s chr, Lo mt would probably be better when I get on the bench

K EI -1"1

13_:-‘,. ;:‘
for tha sdke of botﬁ parties not o go into these arguments

1 |
@ .

16

or di&cusaionﬁylsimply to say Mys. Dora 5. Lewis is, for what
i the court conalders to be -- that isn't pulling you in on it -
for what the'court.considers to be good substantial cause,

v .
excusing Dora S. Lewis. And then we will call another juror.

18 )
Now, I know of no reason you have to repeat your objections.

. They aré all made here in chambers.

MR..WEEDMAN: I agree with that, youx Honor.

THE CODRT: It is up to you. I am not txying to tell
' 'anybody how to try a lawsuit. |

MR. WEEDMAN: ©No, I agree with the court, there is no
need to restate the objections in front of the jury. Yes,
your Honor.

THE COURT: Your opposition is fully noted.

MR. WEEDMAN: Yes, thank you, your Honor.

THE COURT: All right, let's go ahead' then.

B o8 R KR R o8 B o8
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MR. WEEDMAN: Very well. Thank you,
MR. KATZ: Thank you,
{(The following proceadings were had
in open court:)
THE COURT: Now, gentlemen, I am calling the case of

' People against Steve Grogan. The defendant is here in court.
| Defendant's counsel is here, People's counsel ia hLere. Axe

“~you ready to proceed, gentlemen?

MR. WEEDMAN: Yes, Thank you, your Honox.
MR, XKATZ: People are ready, your Honor.
THE COURT: All right, Now, we have all of the jurors

that were here when we last adjourned, last recess or adjourned

. the court with the exception of Mrs, Dora S. Lewis, No. 6. and|

I merely say t6 the jury, ladies and gentlemen, without going

-i into any ¢f the reasons, fof reaioﬁs;that I think ayre fully

justified the court is excusing Mrs. Lewis from.this matter
and from this case from ler placegin the iury baw. I am not

 excusing her from jury service, I dcn t mean ﬁhat. Sha is

: axcused as a juror or a prospective 3u:or-1n.this case, Now,

next, we will call, Mr, Clerk, another juror to take the place

. ; Y
B, f‘;.‘i». T

| of Mrs. Lewis, if vou will., Lot Ty

THE CLERK: Richard E. Penske, P-¢-n-g~k-e,

CieloDrive.COMARCHIVES
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Tke 4 r . RICHARD E. PENSKE
o 2 | BY THE COURT:
s ‘ ¢ Now, I am g‘o!,ng to ask you, Mr, Jurox, several .

4 | cquestions that you prebably have heard me ask the other jurors
s | that have been called to the jury box when jurors have heen

6 excused,

7 ' Have you heard everything that I have sald since

8 we started the picking of the jury here several days ago in

9 this case? Have you heard everything that X have said to the
o | Jurors in the jury box?

u | A Yee, I have.

12 Q Did you hear me read the charge that has been

B | preferred against the defendant by the People?

” 1 | 2
. 5. ¢

16 -

Yes; IhaV&-
Now, I am going to ask you to assume that you have

been selected as a juror to try this case. I am going to ask
.‘1'7 :E you to assum“the casé has been tried '&nd, incidentally,
is before we take that. last assumption ¥ will back up. |
w4 The cage has been tried; the jury has gone to the

» jury room; at that tim the Jury could mske a finding of not
a guilty as chaz:geé oz‘ the jury could make xa finding of guilty
22 as charged.. %..':,\..
» = " 1a that alear to you? T',\ ! '" S
# A ves, Bixs T
5 D Now, assuming ﬂor the purpos& of the nekxt hypo~
» . thetical guestion or quz;stions that the jury has made a

. a | finding of guilty qa _.clrxa_rgedp assump ‘-they set the degree as

! 28

£irst degree murder and at that point I will inject another

CieloDrive.comARCHIVES
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supposition, that the jury could make a finding of second
degree murder, At that point if it were second degree murder
it would conclude the case in its entirety.

However, asswume that the finding ig murder first
degree. Now,if you got that far along, then there is a next
or subseqguent step, the penalty trial or penalty hearing.

Pleage assume you are in a penalty hearing and
you have heard the testimony offered on the hearing; you are
ready to decide the question of capital punishment or life
imprisonment. The jury must make a decision as to one of
these two peénalties ?1: tha' penalty hearing.

How, are. all the pxoceﬂural stepe clear in your

tsuf'*

b

' Y !es,‘they are.
7
+

X Q ¢ I want: you t.cx ,ahsmue :ygu a;re vm:ing on the question
would vou automati.cally yotemgainsj: the imposition of the
death penalty withoui: regard ko any evidence that might be -
developed at the %f:;in.’l_x,of-, _thip. cgqe}?-, .

A .NO-;‘

THE COURT: All right. I will pass the juror and defen-
dant may ingquire for cause,

MRMEEDMAN: Thank you, youx Honor.

0 Would you Pronounce your name for us, please.
A Penske,

Q Penske?

A Right.

0 What do you do for a living, sir?

CieloDrive.COMARCHIVES
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{ woeuld invariably vote for the death penalty?
0 | '

. that is executed since obviously he iz not going to commit any|

A I am an inspector, Air Research,

0 I am sorry, you are employed by whom?

A Alr Research.

) Have you any prior criminal jury experience?

A No, I haven't,

Q With respect to the question of the death éenalty )

are there any cases that you can, perhaps; conceive of in which

perhaps, if the matter of penalty was submitted to you you

A No.

0 Without, again, without regard to the evidence ~-
how do you feel about the death penalty, Mr. Pénske?

A I think it is a deterrent.

¢ And by that I take it you mean that you feel that
vhen the death penalty is given to someone that that acts to
p?event, perhaps; the commission of a crive by someone else?

A That's right‘ ' |

Q_ Since, obvioﬁslyy it is a detexrrent to the person I

¥ T o
more crimas'—— do~you have any strang preferencae, that is,
for the death panalty as agaiﬂst lﬁfe‘impxisonment, say, in
a :irst<degree muxdér caaem such thaé WQula.interfexe with
your fairly conaidering ?he evidonce and listeninq to your
felloew jurors with r;;péé£ ﬁo penalty?

A No. o .0 ’,'f:‘f- ;:ﬁ;,

4 Do you, inasmuch as yqﬁ feel it is 2 deterrent,
Awould you be willing to consider evidence tending to show that

it is not a deterrent or would your mind be closed on that

CieloDrive.comARCHIVES
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subject?
A No, 1I'a 1:t.ke the evidence.
0 Dur ‘you fael, though, that as you sit there now

that your fealing ’thai: it is a deterrent is so strong that
vou couid, not f.’airly consider such eévidence as I hav suggested:_
that 13, eviﬂence. that. t‘ha :lmponitian o£ +he daath penalty
is not a detergemts - - L1 T G

MR. KATZ: E;cFan gfg-léﬁtgl object az an improperx

. s } ot [
question, aince that is not a prover issve which can be

presentad :!’6: the jury., T ;
THE COURI?: Mr. Reporter, let me have a reading.
(The pending question was read as follows:)
"0 Do you feel, though, that as
you sit there now that your feeling that it
is a deterrent is o strong that you could not
fairly consider such evidence as I have
suggested: that is, evidence that the imbosiﬂ
tion of the death penalty is not a deterrént?”
MR, RKATZ: I am willing to argue this, your Honor. |
THE COURT: It might possibly be asked with a prejudging
of facts, |
‘ Can you change your question a 1little, or somewhat,
to arrive at the same thought? I think you are entitled to |
an answer, to change your gquestion a little.
Will you read it again; would you, i:l'ease?'
{The pending guestion was read as follows:)
"o Do you feel, though, that as you
sit there now that your feeling that it is a

CieloDrive.com ARCHIVES
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deterrent iz so strong that you could not

fairly consider such evidence as T have

suggested: that is, evidence that the imposi-

tion of the death penalty is not a deterrent?”

MR. RATZ: Objection that it is arqumentative.

THE COURT: If you knock cut that last portion of your
question and put a period wherxe I indicated, I think you ae
entitled to an answer. A

MR. WEEDMAN: Very well, your Eonor,

THE COURT: All right.

Read it up to where I put theé period; then the
witness may answer.

(The pending guestion was read as follows:)

"0 Do you feel, though, that as you

sit there now that your feeling Ehaﬁ it is a

deterrent is g6 strong that vou couid not

fairly consider such evidence as I have

suggested?” |

THE COURT: Can you answer that?

| MR, KATZ: If your Honor please, T will respectfully

object that it is ambiguous.
THE COURT: Overruled.

Is that, yqur gquestion?
MR. WEBDHAH Yel' your Honor.
vMR.. }?ENSKE: ‘T am still confused because of the evidence -
':HE 1COURT- Whamver youz: anmr is, you answer it.

| 1; m‘?} ay t@ the 5ury ?hat

MR, WEEDMAN: All right. -

’ . .
+ . . v

4

-+ .. =, ..CieloDrivecomARCHIVES
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MR. PENSKE: I don't understand --
QHE COURE: Tet me make a question hexe: in answering

. your question a jnror is entithd.to aay, if this is the txruth,

“I can't ansqéx the qﬁestion, T haxe to have more facts."”
Maybe yog don't need to say that; maybe you.can
answer the question¢ Then. anawer.it.

I nean, you are not just caught in a lock there.

i

- If you can't answer 1t,‘you are entiﬁlad to say, "I can't
:1 angwer that until I have more facts or until I know more about -

- the case."

If you axe able to‘answer.a question yes or no,

| then answer it yes or no.

Now, why don't you repeat your guestion again,

MR. WEEDMAN: Perhaps I could try all over again, your

. Honor?

THE COURT: All right, start all over again, see where

Q BY MR. WEEDMAN: Mr. Penske, is your feeling that

2% | the death penalty is a deterrent so strong that you could not

| consider, in a penalty phase, cbvioﬁsly; evidence to the

contrary so as to afford the defendant a fair consideration of |

options that you might have as a juror?

A Yes, I could consider it.

0 °  You could consider it?

).} Yes.

0 D6 you think vou could conslder it to a degree

that we could at least fecel safe -- that is, the defendant coulgd

CieloDrive.comARCHIVES
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at least feel safe in having you #s a juror on a possible
penalty phase?
A I think so.

“
E
oo,
. 1 L.
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' . »
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1 | Q Mr. Penske, a good many pecple we Find for reasons
2 | that sometimes are obscure, have very, very strong feelings

3, '; aboug the death penalty; and these feelings take the form of

4 | "the death penalty just ought to be given more, and if I vas
5 »" on a jury and a man was convicted of tirst degres murder I

¢ | would show them, I would give him the death ponalty." Do you
7 j’ belong to that class of person?

s | A No.

? ) Okay. Have you in yo&r il.‘..—t‘etima given any parti-

® | cular thought to the iwsue of capital: P“nilhmnt?
‘ Y
?

u A I have, yss.’ ,_»,* e

2 ‘.J' Q Have you thnd occaa;qn}ggr??ps 40 dil‘r.z_uss this with
13 | other persons? . L TR AR ;- iﬁ

" | A No, I haven't, e

w1 Q DS you feel that capital pvitﬁishmpnt should be

6 1 imposed more ofteén than you believe it is impoae@ in the

o i
'y A A vob s N
v "y 2 \ -,.'1

o | eriminal courts in this state? |
1 f MR. KATZ: Excuse me, your Honor. There ia an objection |
¥ ' on the grounds 3+ is immaterial and argumentative. The only
» 1 issue is whether oxr not the juror would auﬁom_atically -inmpose
2 the death penalty upon the return of a first degréee murder
conviction. _

MR, WEEDMAN: Your Honox, the juror in voir dire for
cause ig consideéred a witness and is sworn -

THE (:oom.;: Let me have the guestion, please.

' {The question was read by the reporter
as follows:
"0 Do you feel that capital punishment

¥y ¥ 8 & B B B
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guestion is a little ambiguous. I will sustain the objection.

| be all rignt,

this state as often as it should he?
n

 argumentative, It calle For soma prejudging. . I don't think

~ ment is imposed in the State of California?

should be imposed more often than you beliave

it is imposed in the criminal courts in this
atate?")

THE COURT: Wﬁll. I would be inclined to think the

If you clarify it in a little move simple components, it may

MR. WEEDMAN: I will €ry., Thank you, your Honot.
Q Do you feel that capital punishment is imposed in

MR. KATZ: Objection, Immaterial; your Honor.
| 0

MR, PENSKE: I really'don*t:kﬁcw. ‘

THE. COURT:. I wili,;ﬁstqln_ﬁhe objection. It is somewhat

it goes to voir dire., T will ba inclfned té sustain thé -

, 4 .
S :

MR, WEEDMAN: Very wall, your-HSnbr.'"'

objection to the last question.

) How do you feel, if you have any particular feel-
ings, about the manner and the extent to which capital punish-

MR, KATZ: HExcuse me, your Honoxr. Again there is an
objection on the grounds it is immaterial and argumentative
and calls for philosophical discourse.

THE COURT: Sustained. Conclusion and speculation.

MR. WEEDMAN: If I way be heard, your Honor?

THE COURT: All right. Go ahead.

MR, WEEDMAN: fhis is a deatl penalty case, I am
entitled to‘& fair examination of any prospectives juror

CieloDrive.comARCHIVES
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| xelative to the death penalty, and it is in theé nature of
| eross~axamination, It seems to me that I am entitlaed to

:East a prospective juror's faelings about capital punishment.

THE COURT: Well, I think your suppogsition has to depend
to a great axtent on vhat the situation is in this case. Now,

" let me show you what I mean. Read the question, Mr. Reporter,

(The question was read fizﬁr-"f the rTeporter

as follows: i

i) How 4o y;u fnl, .1.:! you haw any f; r
particulay fae.‘lingu, about the ‘mannex and e
axtent to which capital puniahmant is“ impaae*d
in the Stata of California?") '
THE COURT: Now, you get 1nt6 hypotheticul arghmenta-

tive situation., The question is whether he will exercise a

falr, unblased judgment in arriving at decisiona in this case,

factual conclusions muat be fairly and impartially Judged.

- And can you do that? I am not tyxying to tell you how to ask

your question, I am talking somewhat to myself. Can you do
that in arriving at a pésition on the death penalty, if such
a situation should arise in this case? Can you put your
personal convictions, your perscnal feelings, whether you
are personally for or agsinst the death penalty, can you
impartially arrive at the judgments in this case?

Such questions as those they are clearly permis~
gible in my opinion: But your guestion tends ‘to go into an
arqumentative basis, why do you do this? Why do you do that? |
That is not the fssue. The question is no matter what your

Acdnvi;ctibna are, will you arrive at a fair and impartial

CieloDrive.cOmARCHIVES
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verdict? éan you put your feelings to cne side?
MR, WEEDMAN: But I don't know what the feelings are.
THE COURT: That is why I am disturbed about the manner
of the framing of the question.
MR, WEEDMAN: I am'trying to find out of course what

~those feelings are, It seems to me ~- well, first of all, your;

V'Hpnor, I ¢ertainly agrse with yvour Honor's statament of a

proper question. Dot
THE COURT: Yes. ; o
MR.: WEEDMAN: It iﬁ ;ériiy‘£6 explore within that area

that I am attempting to ask’ ‘the question that 1 have aukdd.
THE COURT: Well, if the question wtxu asked somethtﬁg

along this line "No matter what your conviptionnlfre, whethar

. you are for qapital punishment or againét capital puniahment,

- can you sidestep those personal gon&ig;;onag those ‘personal

feslings and render your judgment fairly and impartially with
the faats or conclusions you make, construed or put together

with the law as given to you by the court?"” Of course that is

f your ultimate; pretty nuch your ultimate question.

MR. WEEDMAN: X agree certainly, your Honmor.
THR COURT: If you can just weave it around that, I have

I no objeotion. I think you went a little into the philosophical

or soclal reasorne as to why le thinks it. That is another

~ thing. The question is does he have them. Do you feel this

way? That i2 all right. No argumsnt ahout it., Or do you

feal this way or do vou feel this way, fine. Now, with all

that feeling what about tho case? There is the gituation.
MR. WEEDMAN: Well, Y will pubmit 1t without any further |
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| argument certainly, and thapnk yow, your Honor.

Q Mr, Panske, in the event that you are convinced by

clear convincing evidence £o a moral fartainty and beyond a

. foi
| reasonable doubt that my client haslcommittedua willful,
- deliberate, premcditated.kiliihg without justitication or '
; excuse, would you, in ; peﬁaltylphaﬁe, impospvthe dqnth p&nalty_

| without regard to any other avidanco?

MR. KATZ: Exouse me, your Honox. .Tﬁak& Ls an ocbjection :

| to that question and I will argue that in chambars, if you

10

;
v

wish. A
MR.WEEDMAN: Wa can argue it right here as far as I am
concerned.
THE COURT: Read tha~quéstion; please.
(The question was read by the reporter
as follows:
"0 Mr, Panske, in the avant that you
are convinced by clear convincing evidence to
a moral ceztainty and beyond a reasonable doubt
that my client has committed a willful, deliberate,
premeditated killing without justification or
excuse, would you, in a penalty phase, impose
the death penalty without regard to any other
evidence?")
MR. xaéz; May I be heard, your Honor,
THE COURT: He can't answer that ves or no. Because it
calls for prejudging of testimony that I don't know or we don't:
know in the case. I can't answer the question myself., I mean,

1 don*t know.
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 answer was yes. If his ansver was yes then I would subnmit

| that that tells us what he would do autematically.

' considering all of the testimony, if jour conclusions after
' considering all of the tqstimony.péédhcéd at the trial,

. produced certain convictioni} would you do so and s0? You aras

| he automatically reject any conaideiitibn-bz tha»dnathfpenalty

' the Supreme Court,

. penalty regardless of any testimony?

MR. WEEDMAN: Well, your Honor, supposing Miz, Penske's

THE COURT: WNo, you would have tn take into consideration.

asking for prajudging thar-. If you aro cqnvincad frdm the

- 4 T i T

teatimony this and i{f you are oonvinced this, if you are
convinced this; what would you do? What ﬁbﬂldﬂba your voting?
MR, WREDMAN: Well, when your Honor azks juror~wou1d

THE COURT: Yes.
MR, WEEDMAN: I am merely asking the other side of the

THE COURT: Well, I ask according t6 the phraseology of

MR. WEEDMAN: That is right.
THE COURT: Would you automatically reject the death

MR. WEEDMAN: That is xight.

THE COURT: fThat is the wording, that is the Xaw.

" MR. WBEDMAN: That is ¥ight.

MR. KATZ: Your Honor, may I be heard.

THE COURT: I am arguing law here, not facts.

MR, WEEDMAN: That is right,

THE COURT: But that question supposes a rejection of
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1 everything. Would your just reject averything that is test::l.fio‘d"_:
i to in the casa? Would you reject it all and refuse io vote

| you consider nothing? That is the way that guestion is phrasea{

: automatically impose the death penalty, is my question. I

1 word.

| him would you vote gutllty, Ag anotﬁer th:lng. You zes, you have
8

- without asking would you vote guilty foxr the death penalty.

408

for the capital punishment? Just raeject evui'ythj.ng.. Would

MR, WEEDMAN: Well, what I am saying, your Honor, im

would a prospactive juror reject all such evidence and
don't want to use the word automatic because it ia a loaded

- THE COURT: If you ask it like tha
MR. WEEDMAN: I don't. like the word automatic. I don't
think anybody would do anyehing autonatically, your Honer.
PHE COUR*B: It you turn that question around, ¥ have no
ijactionj , I£ you turn, it; arofind the, wa¥ you indicated there.
" MR, WEEDHAM ﬂall,. I ‘w:l,l}. tq've ﬁhat',x your Honor.
THE COURT: The word reject:l.on is one thing. But to ask | |

£o change your questiona _'1'9 reject .all the testimony is one

+ .

thing. If you ask h:lm - you can rephrase your guestion

That is the thing. If you could rephrase your question you
are entitled to it.

MR, WEEDMAN: Wall I will try then, your Honhor.

THE COURP: All rdght., Try it again.
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Yo BY MR. WEEDMAN: If . durihg the guilt phase,

¥r. Penske, you xe convinced that the defendant has committed
firast degree murde}':, a 5%1’;1,1{&1 , premeditated killing with
malicde afcrethought without justif;ic(ation or excuse, would
you then in the penalty phase :bnpose the death penalty without
consideration of anything else other than the fact that my
client in your nind atands convicted of first degree murder?

A Yo, I wouldn't.

THE COURT: Now, I might say I am in full accord with the
propriety of t:hﬁi: question. T think that is very well stated.
I mean you posed it properly.

MR, WEEDMAN: Thank you, your Honor. Sorry it took me
80 long to do so.

THE COURT: I want to say to the jury the comments I made |
in arqument here, I am not trying to haséle you or disturb
you,

MR, WEEDMAN: I appreciate that. |

THE COURT: But it is merely as thouijh I were talking with
you in charbers to get a proper question there. I think the '
last question posed, the question is proper.

MR, WEEDMAN: Thank you.

THE COURT: I am not speaking in criticism to either
counsel when I have any discussion with you.

MR. WEEDMAN: I am sure we both understand that.

THE COURT: Go zhead. Thank you,

MR. WEEDMAN: Thank you.

0 I take it, Mr, Penske, by your last answer before

you would conaider either penalty you are going to congider
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sbo2 ! 211 of the evidence in the case, indeed both evidence surroundt
‘ ing the c_:on}mis»sion. of the offense as well as evidence in
ritigation or a;;grnvation during a penalty phase?
A That's right,
0 In other words, you are going to sit back and you .
are going to wait and you are going to listen and then you are|
| going to make wp your mind whether or not life imprisonment
is appropriate or the death penalty is appropriate in this

| case, am I zright on that?
10. |

‘ A That's right.
u g 0 Do you understand, Mr, Penske, that the law has no |
2 | preference one for the other, the law meréiy requirxes that you
? be fair to both sides, that you listen and consider all of the
. evidence? What you do thersaftér is totally within vour
® digcretion; do you understand that?
* | A !{eé; '
1 f 1
| 0 Okay« Yhis case I am sure you have heard over and
e over my lagt a couipl; more months. Would thp.t cauge you any
paxsmal hardﬁhip?
. x_} 1;5 §fraid it wcmld. s o
-0 I ,_prohably shguld have, &sked that at the outsget.
| Can you tell us about that? - ey
23 MR« KATZ: Excus;,.ma Smur Honor. One statement Mr. Weedman
; stated I don't think is correcl:. I dop't think the case will
' last a couple ofmntha, D may last six weeks,
® THE COURT: Let me heaxr thé question, please,
: (The guestion was read by the reporter:

as followas)
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5b-3 1 "0 ... This case I am suxe you fxave
I heard over ;nd over -mz;y :laisi:' a couple more
3 ' rmonths. Would that cause you any personal
s hardship?"
5 THE COURT: You may ansver the guestion. Overruled.
6 . MR. PENSKE: I am employed. I don't get a =alary, I

receive just part of my wages while I am on jury duty anéd I
put in for a 30-day leave for jury duty.

s | ¢  BY MR. WEEDMAN: You won't be paid for beyend 30
© 1 gays then? -
n A T don't even know that, really. But I am not
2 1 receiving my full pay now when I am on duty.
13 e Even this 30 days is causing vou some financial
" hardship?
® 3 Yes. Well, I am on the fourth week,
ol 0 Ars you 'mérried? .
o | A I am divorced. .
ol | o Are you supporting anyone other than yourself?
A I help my mother and father out. They are retired. |
= Q Are you asking to be axcused on the ground that
“ it would cause you some financial hardship?
‘22' A It would be a haxdship for me,yes.
6 23
2%
2
"
2
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MR, KATZ: I will ask permission to --
MR. WEEDMAN: Yes, perhaps Mr, Katz has some questions

| in that regara, your Homor.

THE COURT: All right.

| BY MR, XATZ:

Q Mr. Penske, as I understand it you are employed
‘with Alxesearch; is that corregt?

a That's right.

Q And does that firm, for the tenure of your jury

: duty, pay the difference between what you are recelving from

n i
"~ the county for sexrvices performed as a juror and the salary

that you would ordinarily receive?
F That's right, _
) Al right; %0, in other words, taking the county
money that you will eventually receive for jury services
performed and the money tha® you receive from Airesearch, you
are receiving full salary; is that right?
A Over the long period, it would be right.
0 | All xight.

Now, at thisz time I take it vou don't know
whather or not Aires:miﬁ:‘ch would be willing to continue this
pxoeédum if yon ”We;‘:é sealected to serve as a member of this
jury panel in tha trial which may go six weeks to two months;
is that’ right?'" ;5*; R A S

'E-' E}Q - -y l‘t b 5 . ',.

2 I“don't know £hat now; no.

-

Q Would you be' ahle tcba call your amployer and
ascertain that fact ans tc whethar or not they would be willing

to release you fbx,ié::vicgs'to be perfomed in connection with |
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. A jury function and determine whethar or not you will receive
- pay?

A I could call and f£ind out, yes, sir,
0 Now, assuming for a moment that your employer would|

continue to pay you the differance between your salary and

| what you now presently raceive by way of jury service, would

f that cause you additioz;al hardship?

A It 'would,*babaune I wouldn't be receiving the money
for qu!.t:a a whila. : i |

Q. I take it this bardship is such that you would not
ha able to 1i.ve !.’rom day to day; is that mrmct?

l Hell - can’ Iive from ’day to day but I would gét

| behind in everything that I have, I ‘am sure.

0 Do you t.hink you would be 30 concerned about your

|, financial straits, as: it were, +Ehatyou would be unable to pay

6

full and careful attention to the facts as they unfold during

- the course of this trial?

I taaliy don't know.
g I take it you are asking to be excused, sir?
A Yas, I would ask to be excused, sir,

MR. KATZ: I will stipulate -~

THE COURTt Pass for cause?

MR. KATZ: I will stipulate.

MR. WEEDMAN: Yes, offer to stipulate that Mr. Penske

. may be excused, your Honor.

THE COURT: All right, thank you very much.
Think you, sir. cCall another juror.

MR, KATZ: Your Honoy, may we have a short confersnce in
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| against the dafendant in thia case?

| chanbexs on tha.record?.

THE COURT: I thought you stipulated?
MR.'Kamz: Yes -~ without referengce to this juror,
THE COURT: No, let's get another juror.
You want anothexr?
MR, KATZ: Yes, I was just going to ask to see the court

} in‘chambers, on the record.

THE COURT: Well, lat me get the other juror first, if

1 you will.
10 1

MR. KATZ: Yes, thank you,

THE CLERK: Farl Mitchell, M-i-t~g-h-e-1-1,

THE COURT: Now, let ne get my volr dire here, if you
will.

EARL MITCHELL,

Q Row, Mr. Jurer, have you heard everything that I

na Yns, I have,

¥
DR

:Q - Di&=you.hear me raaﬁ ﬁhe chaxgo that has been filed

—
-

- B
A Yes . .-!_‘- 0 T

D Now, I want you to assuﬁs you have heen selaated as
afjur0£ in this caseyiyouﬁﬁavé'gone to the Jury room to decide |
the case., At that point the jury could make the finding of
not guilty; they could make a finding of guilty.

Agsune the jury found the defendant guilty. At
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| that point the jury could make a finding of second degree
murder and that would conclude the case. The jury could make
| & finding of first dugrue muxder,

If the ju:y‘makea a finding of first degree murder

' then there in anothap halring held, called a penalty hearing.

_*Tiow, are you clear up to that point?

l\ = Ij m. o, '.. 1 ‘ PR '.f é“—

i t , P

Q- At‘thﬁ pﬂnalty haaring the' jury must decide on

{ punishment, whether ig is the dauth pnnalty or life imprison-
r

| ment; that is up to the Jury.

v J . !‘

Is that clear to-you?,
A Yes, it is. |
Q Now, assumeé that you are in the penalty hearing

and you have heard all tha testimony, you are voting on the
i question of the death penalty or life imprisonment. Suppose
16 | .
- you are voting on it; now, I want to ask you this question:

at that time, when you are voting on that guestion, would you
ahtomatically vote against the imposition of the death penalty |

- without ragard to any evidence that might have been produced

at the trial of this case?

A Yes, I would.

0 The answer is "Yes"?

A Yes, that's right.

0 “.  +: ALl right. Iz there any question in your
nind about it. | ’

A Na,‘né question about.

THE COURT: I think, gentlemen, that is a pretty clear

| . statement.
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Is there any further Qxamination} and, if not, I

{ would exciuse him,

MR. WEEDMAN: I will agree, your Honor, that Mr. Mitchell

. be excused,

THE COURT: T will excuse you.
MR, KATZ: That is under 1073 and 1074(8) of the Penal

| Code?

THE COURT: Just a minute.
You can go, sir. Thank you, sir,
I make a finding, for cause and, further, that the |

- answers, the vexry honest answers of the juror indicates that

1 the court should excuse undar the Witherspoon ruling as well
B .

i as the fact that I find that there exists for cause grounds
¥ . o _
| to excuse the jurdr, wh_i.oh I do under section 1073.2 and

| 1074, subdivision 8.: .
16 |

!

l‘--

I, think that covers it.
‘1 3 We],l; ¥e are up. to .about: 4 minutes of 12; let's

"f »; ]

go over till 2 o clockf. If you will Kindly return promptly
we will get right under way.

Do not disenss ithe case or comeé to any opinion or

conclusion. o ,.

tr -
- . R
+ M ) i ves

18 Thank you, gentlemen,
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| tien with tha diacourse between counsel and the court. I

;:-don't-tuink we CanaUSQ this 5uxy -roon aa ‘a forum by Wwhich to
1B |

whether'tﬁose views are so deep-seated that they would

| 2utomatically refuse to consider in this case and vote a

8 83 B 8% ¥ B B

(The following proceedings are
had in chambers:)
TEE COURT; Counsel and defendant are in chambetrs;
gherl £f and reporter.
. Go ahead,
MR. KATZ: Your Honor, I asked for this meeting because
I was disturbed sbout the nature and the course of Mr.Weedman‘d
latest ingquiries.

I would like to gtate by way of preface that I am
very pleased with the questions that Mr. Weedman has properly
framed. I think he has been doing a very professional job
and a very finhe job, so I have no quarrel with the general
tenor of his questioning. 1

‘Howevexﬂ ﬁgme of the latest guestiona have been tﬁd)

‘o—called;“why“ qﬁnsiions which your Honor cbserved in comnee- |

determine ﬁhe-propriaty or 1mpro§riety of the laws of this
State. They have to: accept the 1awa as given to them by his
Honor at the concluaion of the aase.

Now,,iﬁ;npnnection With the death penalty the only |
issue, really, is whether or not somecne is opposed to the
death penalty or whether they prefer life imprisonment; and
then after that fact iz ascertained it is proper to inguire

certain result, &hether it ia in favor of life or in favor of

the death penalty.
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6a-) 1 To ask, "Well, is it your theory that the death
.— 2 penalty is proper because it is a deterrent?" is not a proper
3 | xind of inguiry,

4 " Now, in essence Mr; Weedman is asking that kind of ’
5 argumentative question in asking, "Well, why do you think the

¢ | - aeath penalty is proper?” This is not a proper course of

L ‘l inqﬁiry. Hé can ask whether or not he favors the death

8 penalty, whett.mr he opposés the death penalfy,whether his

o | feelings are reascnably fixed, whether he is flexible in that
10 | regard; but I think that's as far as elther counsel can go in .
1 | that area because, otherwise, we are going to get into a
philosophical discourse betweei counsel and the prospective

B ' Juror, the answers to which may poison the cther minds of the

18 jury and serve as a forum to discuss, in fact, the propriety

. B 1 of the laws of the State of California, and I think that is
6
| improper.

g oW |
8
0
20
a | -

> .3 2

L
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THE COURT: Go ahead.

MR. WEEDMAN: Your Honor, I would just respectfully
suggest that counsel wait until he hears the question rather
than putting words iIn ny mouth, first of all, and trying to
ask your Honor to prejudge my guestions with re:pevnﬁ to
objections.

THE COURT: Yes. Well, I think to a certain point
Mr. Weedpman is correct,although I 40 agree a great desl in
vhat you say, but it is very hard for the court to tell
counsel “don't ask"thié, don't ask that.,”

I wivll mka ‘the chservation Y think you are basical
coxxect a@ tb trying to get in a philosophical discussion,
z-m. WEEQMAN: Well, 9 alsor agxee w:lth that, your Honor.
m COURT ¢ Y:en. Let:’l tmit until f:he questions are asked,
let's take the next step a:n.d see where ve go.

MR, XKATZ; Thapk you.“ .

PHE COURT: A1l right.. 'I‘hank yx:m.

MR, WEED}!MI 2 nll ::I.ght. At 2 ¢o'clock then, your Honox?

THE COURP: Yes. Thank you.

MR JIEEDMAN : Thank you.

THE COURT: Thank you. . |

{At 12 noon, a recess was taken

wmtil 2 p.;m. of the same day.)

ly
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LOS ANGELES, CALIPORNIA, TUESDAY, JUNE 29, 1971
- "« ( f " _
N ‘ ‘ ‘-" 23 15 p.M.

L : i
g o
LR &
H i L,
-%

THE GOUR'I‘: uu,l .‘cight‘. .'}"-a P §; q_

L

Now, gentlemsn, Pe0p1e againlt‘steva Grogan.,

. l- i, 5

MR, WEEDMAN: Your'mho:; :ﬁ{s‘mh to apologize for being

"late. I made a misﬁakn of getting off an the new Third Street
exit; it forced ma to ga ‘downtown 6 Sixth and I got involved

in a construction area, and I am very sorry for that, your

1 Honor.

THE COURT: It is all right.
pefendant iz heve, Steven Grogan; counsel is her&:

i necplu are here; the jury is in the jury box.

We had just excused one of the jurors, No. 6, aso
call anothér nave, if you will, please, Mz. Clerk.
MR, KATZ: Jurox No. 1, X hellieve, your Honox -~
MR. WEEDMAN: No, No. 6.
MR. KATZ: I am sorry. I stand corrected.
THE C&ERK: John F. Markert, M-a-r+k-e-y-t.

JOHN F. MARRERT

 BY THE COURT:

v Now, Mz, Juror, I will ask you some gquestions.
Havé you been in the jury -- back of the courtxoom as a
prospective juror since we started the picking of the jury in
this case?

A Yesn, sir,
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s A SRIN? |
Q And have you heard all o'f the statements I have
'made to the other jurors? PUTS PR RN
) 1 Yes, sir, your Honor.
i
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Tke 9 | 0 Did you hear me read the charge that has been
.' 2| f£ilea against the defendant in this case?
3 A Yes.
s 0 Now, I want you to assume that vou have been

selected as a juror to try this case. Assume that the case
hag been t:ried and you have gone to the jury room to decide
the case. At that point the jury could bring in a vexd:lct

. fof not'.- gu;l.lty as charged which would conclude the case entirely,
_ ';or ’they could br:l.ng in a veraict of guilty as charged. If
130 1 'the f]ury should hring :ln a ve::dict -- agsume the jury brought |

n .
in a verd;i.ct of guilty as charged and set the degree at

2 ~ second degree murder,. E‘ha,t also would conclude the case,
w { ..oweve:.‘, qssum that the jury brought in a verdict|
. " | of ﬁ::s.;:a d;&;:é'ee' mﬁrdei'; .thén there would be a subsequent
® hearing held, a peralty hearing. Assume that you xé in the
16_ | position of having finished or concluded the penalty hearing. .
. | At the penalty hearing the jury must make a finding of
lf} | penalty of either the death penalty or life imprisonment.
° Now, I am going to ask you to assume that you are |
® 1 in a situation or a position where you are voting ¢n a
s question of the death penalty or life imprisonment. At that
time wouléd vou automatically vote against the imposition of
the death penalty without regard +¢o any evidence that might
be developed during the trial of this case?
_ A Nos
26,
THE COURT: Thank you. I will pass the juror for cause.,
. : The defendant may inqguire.

¥R. WEEDMAN: Thank you, your Honor.
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i the death penslty without further consideration of the

the past week and a half. This case is based on circumstantial.

' '.weJ.L ba tha cage.... :,' .

THE COURT: Very well. -

¢  BY MR, WEEDMAN: That is Mr. Markert?
A Yes, six.
¢ Mr. Markert, in the event that there was a finding |

of guilty of murder in the firat degree in this case are your

feelings about the death penalty such that you would impose

evidence?

B ".! - Well, in this particular case I have sat here for

4

0 Well, the prosécutor has indicated that that may

o . P

‘A A right. -

S L TS

: a '-?7' In any case, if the charge was guilty on facts
I probably imuld consider it.

be
" i

Q It's the fact of its being perhaps largely a cir-
cumstantial evidence case?
‘ A Right.
0 Well, in that event then perhaps just so the recory

will be dear, tell us what you think you would do or would not
db'n

A In what way?
0 With respect to penalty.
A Well, providing the facts were brought and the

tegtimony wﬁs brought it, and’ there was a factual case, in
other words, other than ¢ircumstantial, in my belief that the
charge and having pointed out to the defendant being guilty,

CieloDrive.cOmMARCHIVES



10

16
17 |

1B

19

21

B

424

| - “stantial evidence case, but let's juast proceed on that

10

-$§q£3n£1a1 evidence case do you feel firat of all that you could.

8 8 8 B

'and‘providing-bofh--- all went that way after deliberation
I probably would go that way. And of course I could go the
other way if he was proven the other way out, +oo.

0 Well, let'a_see now if we undexrstand. Firat of

all, it appears as though the case will be largely a circum-

-aasuméﬁién whether it is true or not at this podint.
i -

I
PR !

i : So assuming that the prosecution case is a circum-|

follow the couxt' instrucﬁions and enter into an appraisal
o£ the evidenée tfom hoﬁh-sides during the quilt phase,
during*the first part of the case?

v_c;‘

a‘ R 'Righ‘i: -
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, 10-X 0 Ih other words, you wouldn't have any objections
. 2 | to circumstantial evidence as long as you wexe so satisfied
3. beyond a reasonable doubt and to a moral certainty of the

s guilt of the defendant, as far as that kind of evidence gcv‘as'?
5 A I would -= naturally I would look at it with an

6 | open mind.

T 0 Certainly.
8 A Both ways.
’ 1 0. But the fact that it is?circumstmtial aﬁdenc@ ad |
o A Circumstantial --
| 0 <~ gase, you wouldn't say, "Well, I am not going
- | to listen to that at all t;ecauae it is circumstantial evidence"i‘
is | A No,. X wouldn't put -~ I°'d have to listen; I would
o * 1 want to listen, I would look at it with an open‘minrd. T
. B Q Gert#inljr. |
* A . And appraise it this way. .
1 0 And then, of course, gssuming that you are satisfied,

ol even though it is clrcumstantial evidence, that it is a first
iy ’ .
| degree murder case, then, of course, you'd have to go into a

» peﬁalty‘ phase; you unélers‘tand that, of coursa?

u A Right. T

= Q Now; bearing in mind, of course, that you lw.o'uld

= still have a circumstantial evidence case as far as guilt is

- concerned, what would you do with ﬁeépeci; to 'Eﬁe death penalty

= as far as there is circumstantial q’videné'e?

| A Let me put it this way, with due respact to the
. Z : defendant as well as the prosacution and defense, I still

' feael tlis way. I don't think you are going to get my fair -~
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_ ;002 1 how would I put it — view on this due to the fact it is

: circumstantial,
4 0 In other words, you feel -~
A Instead of dlgging right down into it, I am going
- to feel this way, it is still circumstantial eithexr way you
lock at it.
Q But you feel -~
A But -~

: 0 Go ahead.
; A -~ just as his Honor sald, in any other case would

11 .

1 1 go, if it was up and it was all factual, toward the death

| penalty in any case, yes ~- no; I wouldn't argue against the

13 |
| death penalty but I would argue the point of circumstantial;

14 .

. that's my argument.

w 1B |

; g Well, so we'll be clear about it, you have no

.16‘ objection to using oircumstantial evidence in the guilt phase

“ | of the trtat? |

1_8“ - A Right, I have no argument at that point.

v _Q But you feel that in a penalty phaze that you

N | would pot inpose the death penalty in a circumstantial evidence

- case?

A on c‘ircumutanti#l avidence.

u 0 Would you at laast listen to and in any way

' econsider such evidence as part of the penalty phase of the casep
1 1 would liasten; yel, ”I would.

. Q Referring hack ’t‘.a Mr. “Kati' illustration of the

¢ , | child and the cockie :laz.’, supposa you remenber that case?

R Ye“ I go. h . e : :; -, ‘} ' ‘. . H ‘.

1, ."’... I;,-‘ ! ‘:;4,’

Lo R _i
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: about that example, that circunstantial evidence can sometimes

| be stronger than direct evidence?
| other one putting his finger to it, it is still circumstantial, |
| this is it."

,  ci:cumsﬁantiu1 avidence, and that wounld be ~~ well, I think I |
0| am correct in this, I hope so -~ I was going to say fingerprintj
' avidence, but I better back away from that; I'm not sure where

| that falls. -
B

Q 1 suppose that it certainly could be said, thinking

A Beyond the child with the cooklie in his face, the
unless there was one other person to witness it, to say, "Yes,

Q Well, let me give you an example, perhaps,  «

MR, XAT%: That is cizcumstanii&lt
. WEEDMAN: All r;ght; m:-xxatz, then, appears to
agrae with my first improsqion that fingerprint evidence is

circumstantial aviangaa‘ R R A b

«
‘-.. .,h: ; 1, 3"

1L¢f",_‘

Q And T think we all agree that i ffngerprint avidence |
is very, vexy sttrong. I don't thingﬁgpgaanIqus that two
peopla have ever bean shown to hnve'id;;iichl fihéerprints.

With that kind ot'ci;éum@tnnfiaIJhﬁiannc; illustra-
tion in mind, do you feel that maybe you could now begin to
accept, at least in principle; the idea of circumstantial
evidence as opposed to direct?

A Now, there's where confusion starts in there.
Pingerprints, in my opinion, would more or less ~-

Q Be direct evidercs?

A More or less,

Q  Yes, I see. Well, I think T follow your thinking, |
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- and that's why I hesitated when I came up with that example

because I think I see why you think it is direct evidence.
Okay .
Apart from, let's say, guilt established by

circumstantial evidence in the case, would that fact, alone,

. absolutely preclude you from at iéast'considering the
imposition of the death penplty?

A No, I wouldn't say that. Let's ses, let's have
that again,

1] Would the fact of guilt ~~ this is & hypothetical

| question, of course ~-~ would the fact that guilt is established

solely by circumstantial évidence absolutely preclude you,
1rrnspect1va of any other evidence that may cone in, absolutely
preclude you from even considering the imposition of the death

penalty?

A I wouldn't know how to answer that,
Q Well, let me try and rephrase it.

Assuming that the only evidence of guilt comes
from circumstantial evidence and you now go into the penalty
phase, with that in mind would you absolutely be unable to
even consider the imposition of the death penalty?

A Evan though the guixh, due to the circunstances --

I wouldn't cvenwconsigerggt;‘thb death'pbnalty in this case,
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Tke 11 1 o Now in addition to such eﬁ.dence of course
. 2 coming from the guilt phase and you are entitled to consider
that, naturally, during the penalty phase -